United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


United States Court of Appealg 
Ber the 


Ltistries o ‘ v a 
eee! “ireuit 


HO 


uo HFE- 9 1959 


DAs Wer het dh 
Cpt bs laser? 
CLERK 
BRIEF FOR APPELLANTS AND JOINT APPENDIX 


— Bnited States Court of of App Is 


FOR THE DISTRICT OF COLUMBIA CIRCUIT a ap na 
i “ wd. 2 x ¥ 


No, 


RUTH #, isitAX 
and 
CHESTER HH, GRAY 


iy STAR NEWSPAP. MPANY 
and 
TOHNM HORAN 


(i) 
STATEMENT OF QUESTIONS PRESENTED 
1. Was it an abuse of discretion under Title 11, 


D. C. Code, 8756, to certify this action to the Municipal 
Court and to deny appellants’ motion for reconsideration? 


2. Was it beyond the power of the District Court 
under Title 11, D. C. Code, 8756, and an erroneous 
usurpation of the function of the jury to discount the 
medical reports in behalf of Ruth H. Gray? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTE INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. It Was An Abuse Of Discretion Under Title 11, 
D.C. Code, 8756 To Transfer This Action To 
The Municipal Court And To Deny scauuaurs: 
Motion For Reconsideration 


It Was Beyond The Court's Power Under The 
Statute And An Erroneous Usurpation Of The 
Jury's Function To Discount Plaintiff's Med- 
ical Reports é . . . 


CONCLUSION 


TABLE OF CASES 


Barnard v. Schneider, 100 U.S. App. D.C. 152, 
243 F.2d 258 (1957) A 


Davis v. Peerless Insurance Co., 103 U.S. it D.C. 125 
255 F.2d 534 (1958) F 


Melton v. Capital Transit Co., 102 U.S. sak D.C. 306, 
253 F.2d 42 (1958) 


STATUTES CITED 
Title 11, D.C. Code, 8756 


Title 28, U.S. Code, 81291 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,424 


RUTH H. GRAY 
and 
CHESTER H. GRAY, 
Appellants, 


Vig 
EVENING STAR NEWSPAPER COMPANY 
and 


JOHN HORAN, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from an order by Judge Youngdahl, entered 
July 1, 1959, certifying this action to the Municipal Court, and from 
his further order of September 23, 1959, denying appellants' motion 
for reconsideration. This Court has jurisdiction of the appeal under 
Title 28, U.S. Code, 81291 (Barnard v. Schneider, 100 U.S. App. 
D.C. 152, 243 F.2d 258 (1957) ). 
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STATEMENT OF THE CASE 


This action was brought April 3, 1959 in the District Court by Ruth 


H. Gray to recover $50,000 damages for personal injuries sustained in 


a rear-end automobile collision on January 20, 1958. The defendant 
Horan, operating an automobile owned by his employer, The Evening 
Star Newspaper Company, drove into the rear of another car, pushing it 
into the rear of the automobile in which the plaintiff, Mrs. Gray, was a 
passenger. Mrs. Gray was sixty years old at the time of the accident. 
Her husband, Chester H. Gray, Corporation Counsel for the District of 
Columbia, is a co-plaintiff; he seeks $20,000 damages for loss of his 
wife's services. Plaintiffs requested a trial by jury (JA 2-3). The 
defendants filed answer on April 20, 1959, and depositions of Mrs. Gray 
and the individual defendant were taken May 7, 1959 (JA 3, 4). 


On July 1,1959, at the first calendar call of the case, Judge 
Youngdahl ordered the action transferred to the Municipal Court (JA 7, 
9). The calendar call proceeding was very brief. At the Court's re- 
quest, plaintiffs’ counsel stated the amount and nature of the special 
damages, aggregating in excess of $1,000 up to June 30, 1959, and sub- 
mitted the latest available medical report, dated May 23, 1959, of Mrs. 
Gray's physician, Dr. A. Earl Vivino (JA 9, 19). Dr. Vivino's report 
referred to his previous report of June 9, 1958, to an X-ray report of 
Dr. Diley, radiologist, and to a report of Dr. Gallagher, neurosurgeon 
(JA 19). After noting that the discomfort and pain in Mrs. Gray's neck, 
thoracic and lumbar muscles is constant and on frequent occasions severe 


> 


Dr. Vivino stated: 


"I have not been able to control the symptoms 
resulting from the whip-lash injury, nor the dis- 
comfort in the other muscles. The specific therapy 
and the physiotheraphy mentioned in the previous 
letter has been without effect. I also saw Mrs. 
Gray about a week ago and her condition remains 
the same as stated in my last report. 
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“Her progress remains poor and it is our 
professional opinion that she will have symptoms 
referrable to the whip-lash injury for many years, 
perhaps for the rest of her life.'"' (JA 19). 

The Court then asked to see the medical report in behalf of the de- 
fense (JA 9). This report, by Dr. J. P. Murphy, neurosurgeon, had 
been made about a year earlier on June 19, 1958 (JA 9). Dr. Murphy 
noted that Mrs. Gray had sustained acervicalsprain. He had seen no 
X-rays, but expressed belief that Mrs. Gray was "recovering nicely" 
and at that time, June 19, 1958, prognosticated that: “All signs and 
symptoms relating to the accident should have disappeared by the pas- 
sage of the next three months" (JA 12). 


It was solely on the basis of the foregoing information that Judge 


Youngdahl ordered the case transferred to the Municipal Court (JA 9): 


On July 9, 1959, plaintiffs filed a motion to reconsider and set 
aside Judge Youngdahl's order (JA 8). In support of the motion, plain- 
tiffs' counsel submitted his affidavit, annexing copies of additional med- 
ical and x-ray reports, giving further details of the special damages, 
and quoting excerpts from Mrs. Gray's deposition in regard to the 


nature, extent and persistency of her pain and suffering (JA 8-20). 


The x-ray reports showed the ''disc space between C-6, C-7 is 
slightly narrowed with small marginal osteophytes at the terminal 
plates" (JA 17, 18). The report, dated December 8, 1958, of Dr. 
Gallagher, the neurosurgeon to whom Dr. Vivino had referred Mrs. 
Gray, found "spot tenderness present over the spinous process of the 
7th cervical vertebra in the midline. Passive movements of the cervi- 


cal spine in all directions were not restricted but were productive of 


: No transcript was made of the colloquy between Court and counsel at the 
calendar call and therefore that colloquy is not included in the record on this 
appeal. However, counsel represents to this Court that when plaintiffs' counsel 
sought to stress the severity of Mrs. Gray's whiplash injuries, Judge Youngdahl 
stated: 'They are always severe." Referring to the respective medical reports, 
Judge Youngdahl stated: "I have to balance these things." 
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pain when the head was tilted backwards or forwards. Also, there was 
tenderness present over the large nerve trunks in both supraclavicular 
fossa, especially the right" (JA 16). He concluded that the accident 
caused “a straining injury to the supporting structures of the cervical 
spine", that it “aggravated a pre-existing condition in the cervical spine", 
and that, "It is impossible at this time to estimate how long this lady 
will continue to have symptoms" (JA 16, 17). 


Dr. Vivino's original report, dated June 9, 1958, noted "severe 
spasticity of the posterior neck muscles, posterior thoracic muscles, 
and tenderness in lumbo-sacral and sacraliliac areas"; and for about 4 
months after the accident he found the blood pressure elevated (JA 13, 
14). As indicated in both his original report and his third report, dated 
July 6, 1959, Dr. Vivino, who had been Mrs. Gray's doctor since 1954, 
found that the accident caused a whiplash injury and aggravated a pre- 
existing arthritis, which had been "asymptomatic" before the accident 
(JA 13-14, 20). On May 23, 1959, as indicated above, his prognosis 
was that Mrs. Gray "will have symptoms referrable to the whiplash 
injury for many years, perhaps for the rest of her life’ (JA 19). 


The excerpts from Mrs. Gray's deposition, which were quoted in 
support of the motion for reconsideration, showed that since the ac- 
cident Mrs. Gray has suffered persistent headaches and persistent pains 
in the neck, back and shoulders (JA 10, 5-7). She testified that "some 
days it seems better and some days it seems just as bad as ever" (JA 6). 
When asked how often she has headaches and the neck pains, extending 
down the back and radiating across the shoulders, she testified, ''Prac- 
tically all the time" (JA 6-7). As to the effect on her sleep habits, she 
testified: ‘Well, Iam not able to sleep. I go to bed andI can't get to 
sleep for a considerable time" (JA 7). 


The actual out-of-pocket expenditures on account of Mrs. Gray's 


injuries, up to the end of June, 1959, amounted to $1, 027.18, including 


$625 for doctor bills (JA 12).” 


There was no oral argument on plaintiffs' motion for reconsidera- 
tion, On September 23, 1959, Judge Youngdahl entered an order deny- 
ing the motion (JA 21). On October 6, 1959, plaintiffs filed their notice 
of appeal (JA 22). 


STATUTE INVOLVED 
Title 11, D.C. Code, 8756 provides in pertinent part as follows: 


"(a) If, in any action, other than an action 
for equitable relief, pending on the effective date 
of this section or thereafter commenced in the 
United States District Court for the District of 
Columbia, it shall appear to the satisfaction of 
the court at any time prior to trial thereof that 
the action will not justify a judgment in excess 
of $3,000, the court may certify such action to 
the municipal court for the District of Columbia 
for trial, * * *" 


STATEMENT OF POINTS 


1. It was an abuse of discretion under Title 11, Dy C.- Code, 
8756 to certify this case to the Municipal Court and to deny appellants' 


motion for reconsideration. 


2. It was beyond the power of the District Court under Title il, 
D.C. Code, 8756 and an erroneous usurpation of the function of the jury 
to discount the medical reports in behalf of Ruth H. Gray. 


SUMMARY OF ARGUMENT 


1. In view of the clear liability, the showing of severe and 
permanent injuries, pain and suffering, and of substantial special 


damages, the action will justify a judgment far in excess of $3, 000. 


= The total of $1, 027,18 was properly shown in counsel's affidavit in support 
of the motion for reconsideration, but the detailed itemization inadvertently 
omitted a $220 item for extra maid help. 
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A verdict many times that amount could not properly be set aside as ex- 
cessive. It was an abuse of discretion to transfer the action to the Munic- 


ipal Court. 


2. Apart from any question of discretion, the Court exceeded its 
statutory power, when it weighed opposing medical reports and discounted 
the plaintiffs'. The statute requires the assumption that plaintiffs' show- 
ing, unless inherently incredible, will be favorably accepted by the Dis- 
trict Court jury. If, on this basis, a verdict in excess of $3,000 could 
not properly be set aside as excessive, it cannot be held that "the action 


will not justify a judgment in excess of $3,000." 


ARGUMENT 


IT WAS AN ABUSE OF DISCRETION UNDER TITLE 11, 
D.C. CODE, 8756 TO TRANSFER THIS ACTION TO THE 
MUNICIPAL COURT AND TO DENY APPELLANTS' 
MOTION FOR RECONSIDERATION 


Under the statute, the Court may not properly transfer a case to 
the Municipal Court, unless it appears to the satisfaction of the Court 
that "the action will not justify a judgment in excess of $3,000." The 
circumstances of this case would justify a judgment far in excess of 
$3,000. The rear-end collision presents a case of clear liability. 


Mrs. Gray sustained a serious whiplash injury, marked by severe 


muscle spasticity and tenderness in the neck, shoulders and back; and 


the accident aggravated a pre-existing arthritis which had theretofore 
given her no trouble. She has been unable to do her housework and has 
had to hire help. Her usual life and usual sleep habits have been great- 
ly affected. Mrs, Gray's pain and suffering, including headaches and 
pains in the neck, back and shoulders, have been constant and often 
severe. According to Dr. Vivino, who had been her doctor since 1954, 
these symptoms attributable to the accident will continue "for many years, 
perhaps for the rest of her life." 
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The special damages up to the date of the calendar call exceeded 


$1,000, with every indication that they would continue to increase. 


In all these circumstances a judgment many times $3,000 could not 
be set aside as excessive. 


The statute provides a means of reducing the District Court trial 
docket, but does not permit indiscriminate unloading of meritorious 
actions involving clear liability, substantial injuries and sizable special 
damages. This action was properly brought in the District Court. 


Thereafter plaintiffs made a prima facie showing that would justify a judg- 


ment of far more than $3,000. 


As shown in Point II below, the Court had no power to weigh opposing 
medical reports. When the Court used Dr. Murphy's report to discount 
Dr. Vivino's, it not only exceeded its statutory authority, but did so in an 
arbitrary way. Dr. Murphy's report was dated May 19, 1958. It was 
made on the basis of a single examination and without seeing the x-rays. 
Dr. Murphy prognosticated that all Mrs. Gray's symptoms relating to 
the accident ''should have disappeared by the passage of the next three 
months", that is, by August 19, 1958(JA 12). Far from disappearing 
within that period, the symptoms have persisted unabated. On May 7, 
1959, almost a year after Dr. Murphy's report, Mrs. Gray testified that 
some days her pains are "just as bad as ever" (JA6). Still later, on 
May 23, 1959, Dr. Vivino, who had seen the x-rays and examined Mrs. 
Gray many times, concluded that her pains referrable to the accident 


"will continue for many years, perhaps for the rest of her life’ (JA 19). 


At the calendar call, when the Court transferred this case to the 
Municipal Court, it acted hastily and arbitrarily. Later, in denying 
reconsideration, despite all the additional supporting data presented, the 


Court acted even more arbitrarily. 


8 In fact, additional expenditures on account of Mrs. Gray's injuries from 
June 30, 1959 to November 30, 1959 have amounted to approximately $463. 71. 


IT WAS BEYOND THE COURT'S POWER UNDER THE 

STATUTE AND AN ERRONEOUS USURPATION OF THE 
JURY'S FUNCTION TO DISCOUNT PLAINTIFFS' MED- 
ICAL REPORTS 

Apart from any question of discretion, the Court exceeded its stat- 
utory power in weighing opposing medical reports and discounting plain- 
tiffs’. 

The only showing, other than the data furnished by plaintiffs’ coun- 
sel, was a medical report prepared for the defense. At the calendar call, 
in response to the’ Court's request, defense counsel submitted this report 
for the Court's inspection. It was after considering this report that 
Judge Youngdahl stated he would transfer the case to the Municipal Court 
(JA 9). Thus, Judge Youngdahl weighed the opposing medical reports 
and used the defendants’ report to discount the plaintiffs' 4 On plain- 
tiffs’ motion for reconsideration, defendants submitted no further infor- 


mation. 


The defense never made its medical report a part of the record, 
but a summary thereof with excerpts was included in the affidavit in sup- 
port of plaintiffs' motion for reconsideration (JA 12). The accuracy of 
said summary and excerpts was undisputed. Dr. J. P. Murphy, neuro- 
surgeon for the defense, found that Mrs. Gray had sustained a cervical 
sprain, but expressed belief, in his report dated May 19, 1958, that 
“she was recovering nicely" and prognosticated that: "All signs and 
symptoms relating to the accident should have disappeared by the pas- 
sage of the next three months" (JA 12). 


Appellants contend it was error to weigh the opposing medical 


reports and to use Dr. Murphy's to discount Dr. Vivino's. 


Under Title 11, D.C. Code, 8756, the Court may transfer an 
action to the Municipal Court, only if satisfied that "the action will not 


= And see footnote No. 1, supra, page 3. 
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justify a judgment in excess of $3,000." The negative test of the statute 
requires that the plaintiff's showing must be given full weight. Unless 
such showing is inherently incredible, the assumption must be made that 
competent evidence will be offered to support it and that a jury will 
favorably accept such evidence. The statute does not confer, nor does 
it purport to confer, on the District Court judge any of the powers or func- 
tions of the jury. The key words of the statute are: "the action will 
not justify a judgment" etc. These words pose only a question of law, 
which, we submit, may be stated as follows: Assuming the plaintiff's 
showing will be supported by competent evidence which will be favorably 
accepted by a jury, would a verdict thereon of more than $3,000 be ex- 
cessive as a matter of law? Only if this question is answered affirma- 
tively can it properly be held that "the action will not justify a judgment 
in excess of $3,000." 


When Judge Youngdahl weighed the report of Dr. Murphy against 
the report of Dr. Vivino, he exceeded the Court's statutory authority; 


he performed a function reserved exclusively for the jury. Such action 


in itself was error and should be reversed (cf. Davis v. Peerless Insur- 
ance Co., 103 U.S. App. D.C. 125, 255 F.2d 534). In previous cases 
where this Court has upheld transfers to the Municipal Court, the ap- 


pellants did not raise and the Court did not rule on the question whether 
the District Court has statutory authority to weigh opposing medical 
reports or to discount the plaintiff's in determining whether the action 
should be transferred under Title 11, D.C. Code, 8756 (Barnard v. 
Schneider, 100 U.S. App. D.C. 152, 243 F.2d 358; Melton v. Capital 
Transit Co,, 102 U.S. App. D.C. 306, 253 F.2d 42). 

The District Court invoked the powers conferred by Title 11, 
D.C. Code, 8756, but it departed from the legal test required by the 


statute and invaded an area reserved for the jury. 
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CONCLUSION 


The District Court's order of July 1, 1959, transferring this action 
to the Municipal Court, and the further order of September 23, 1959, 


denying reconsideration, should be reversed. 


Respectfully submitted, 


DAVID G. BRESS 
LUCIEN HILMER 
1001 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellants 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RUTH M. GRAY 
4000 Massachusetts Avenue, N. W. 
Washington, D.C. 


CHESTER H. GRAY 
4000 Massachusetts Avenue, N. W. 
Washington, D.C. 


Plaintiffs 


Vv. Civil Action No. 961-59 


THE EVENING STAR NEWSPAPER COMPANY, 
a corporation 

225 Virginia Avenue, S. E. 

Washington, D.C. 


JOHN HORAN 
1606 A Street, S. E. 
Washington, D.C. 


ee ee ee es ae ee es ae 


Defendants 
RELEVANT DOCKET ENTRIES 


Complaint, appearance, Jury Demand 

Answer of defts. to complt. 

Notice of defts. to take oral deposition of pltf. #1 
Notice of pltfs. to take deposition of deft. #2 
Deposition of pltf. #1 by defts. 


s 
Order certifying cause to the Municipal Court. Youngdahl, J. 


Motion of pltfs for reconsideration of order transferring to 
Municipal Court, and for order certifying to ready calendar; 
affidavit; exhibits A, B, C, D, E, and F. 


Opposition of deft to pltf's motion to reconsider 
Order denying pltf's motion for reconsideration. Youngdahl, J. 


Notice of appeal by pltfs. 


[ Filed April 3, 1959] 


COMPLAINT 
(For Personal Injuries and Loss of Services) 


1. The claims for relief herein on behalf of the plaintiffs, Ruth 
H. Gray and Chester H. Gray, her husband, against the defendants, The 
Evening Star Newspaper Company, a corporation, and John Horan, are 
each for a sum in excess of Three Thousand Dollars ($3,000.00) and 
are within the jurisdiction of this Court. 

2. On or about January 20, 1958, the plaintiff, Ruth H. Gray, was 
a passenger in an automobile, operated by one Archiebelle M. Uglow, 
which was proceeding east on E Street between 18th and 17th Streets, 

N. W., Washington, D.C. At said time and place, said automobile was 
struck in the rear by an automobile owned and operated by one Vanada 
J. Meyl, which in turn had been struck in the rear and pushed forward 
into said collision by a truck owned by the defendant, The Evening Star 
Newspaper Company and operated by John Horan, its agent, servant and 
employee. The said collision was due to the negligence and careless- 
ness of the defendant, John Horan individually and as agent, servant and 
employee of the defendant, The Evening Star Newspaper Company acting 
within the scope of his employment and to his violation of the Traffic and 
Motor Vehicle Regulations for the District of Columbia then in effect. 

As a result of said collision, the plaintiff Ruth H. Gray, sustained severe 
and permanent physical injuries. 

3. The injuries sustained by the plaintiff, as aforesaid, included 
severe injuries to the neck, back, head and nervous system; and she has 
suffered and will in the future suffer great physical and mental pain, 
anxiety and anguish, all to the damage of the plaintiff, Ruth H. Gray, in 
the sum of Fifty Thousand Collars ($50,000.00). 

4. Asa result of said injuries, the plaintiff, Chester H. Gray, 
husband of the plaintiff, Ruth H. Gray, has incurred and will in the future 
incur substantial expense for medical treatment of his wife; and as a 


result of said injuries he has suffered and will in the future suffer loss 
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of his wife's services, all to the damage of the plaintiff, Chester H. 
Gray, in the sum of Twenty Thousand dollars ($20,000.00). 
WHEREFORE, plaintiff Ruth H. Gray, demands judgment against 
the defendants, The Evening Star Newspaper Company and John Horan, 
in the sum of Fifty Thousand Dollars ($50,000.00), besides costs. 
WHEREFORE, plaintiff, Chester H. Gray, demands judgment 
against the defendants, The Evening Star Newspaper Company and John 
Horan, in the sum of Twenty Thousand Dollars ($20,000.00), besides 
costs. 
NEWMYER & BRESS 
By /s/ David G. Bress 
Attorneys for Plaintiff 
1001 15th Street, N. W. 
Washington 5, D.C. 
DEMAND FOR JURY TRIAL 
Plaintiff demands a trial by jury on all issues herein. 
NEWMYER & BRESS 


By /s/ David G. Bress 
Attorneys for Plaintiff 


[ Filed April 20, 1959] 


ANSWER 
First Defense 

The defendants admit that on January 20, 1958 the plaintiff was a 
passenger in an automobile in the 1800 Block of E Street, N. W., which 
was struck in the rear by an automobile being operated by one Vanada 
J. Meyl, which in turn had been in contact with a truck owned by the 
defendant Evening Star Newspaper Company and operated by its em- 
ployee the defendant John Horan. The defendant has no knowledge or 
information sufficient to form a belief as to the allegations of injuries 
and damages contained in the complaint. The remaining allegations of 


the complaint are denied. 
HOGAN & HARTSON 


By /s/ Frank F. Roberson 
* * * 


Attorneys for Defendants 


[ Certificate of Service] 


[ Filed May 27, 1959] 


EXCERPTS FROM DEPOSITION OF RUTH HUNGERFORD GRAY 


Washington, D. C., 
Thursday, May 7, 1959 
Deposition of RUTH HUNGERFORD GRAY, a plaintiff, called for 
examination by counsel for defendants, pursuant to notice, and agree- 
ment of the parties as to change in time and date, in the offices of 
Hogan & Hartson, 810 Colorado Building, Washington, D. C., beginning 
at 2:00 o'clock p.m., before George M. Poe, Jr., a Notary Public in 
and for the District of Columbia, when were present on behalf of the 
respective parties: 
For the Plaintiffs: 


NEWMYER & BRESS, ESQS., 
BY DAVID G. BRESS, ESQ. and 
LUCIEN HILMER, ESQ. 


For the Defendants: 


HOGAN & HARTSON, ESQS., 
BY: JOHN P. ARNESS, ESQ. 


Thereupon 
RUTH HUNGERFORD GRAY 
a plaintiff, called for examination by counsel for the defendants, having 
been sworn by the Notary, was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANTS 
BY MR. ARNESS: 
* * * * * 
Q. After the accident, did you have on your body any visible 
signs of injury? A. No. 
Q. What was the first medical attention that you had after the 
accident? A. I don't recall the exact date. It was two or three days 
after the accident. 


* * * * * 


Q. Have you been hospitalized since the accident? A. No. 
* * * * * 
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@. Did you lose consciousness when the impact occurred? 
A. No. 

Q. Were you still seated in the front seat on the right-hand side 
when the automobile came to rest after the impact? A. Yes. 

Q. Did you get out of the automobile on the scene of the accident ? 
A. Yes. 

* * * * * 

Q. When you got out of the car, where did you go and what did 
you do? A. I went across the street to a little store which is there 
and asked them to make a phone call for the police and if I might use 
their phone to call Mrs. Uglow's son as she had requested. 

Q. Did you do that? A. I did. 

Q. Then what did you do? A. Well, I made the phone call and 

then I left and went back to the scene of the accident. 

Q. Then what happened? A. I waited until Mrs. Uglow's son 
came, and they left. 

Q. Did you go with them? A. I did not. 

Q. Where did you go? A. I went home. 

* * * * * 

Q. How long, approximately, were you at the scene of the accident 
before you left? A. You mean after I came back from the store and 

was at the scene? 


Q. Yes. A. Possibly 15 minutes or so. 
* * * * * 


Q. The other question: Did you do anything except stand around 


and observe? A. No. 
Q. Now, what manner of transportation did you use to leave the 
scene of the accident? A. I went home in the street car. 
* * * * * 
Q. When after the accident did you first begin to experience head- 
aches? A. The next day or so. 
Q. And was that the first troublesome complaint that you had after 


@ 


the accident, or did something else start bothering you first? A. No. 
I had just what I said, a headache and pain in my neck and shoulders 
and lower back. 

Q. Did these things all start bothering you about the same time? 
A. Yes. 

* * * * * 

Q. Did you ever have any difficulty with headaches before this 
accident? A. Rarely. 

Q. Have you ever had any medical attention as a result of any 
other accident? A. No. 

Q. Have you ever had any difficulty with your neck or back before 
this accident? A. No. 

Q. Have you ever had any difficulty with nausea before the acci- 
dent? A. No. 

Q. What bothers you at the present time, if anything? A. The 
same thing, my head, neck, shoulders and back. 

Q. Have those conditions improved since the accident, or since 
shortly after? A. Well, some days it seems better and some days it 
seems just as bad as ever. 

Q. You are still troubled in all the areas you mentioned previously ? 
A. Yes. 

Q. How often do you have headaches? A.. Practically all the time. 

Q. Have you had headaches consistently ever since the accident 
happened? A. Pretty consistently. 

Q. How often are you troubled with pain in the neck now? 

A. Practically all the time. 

Q. Where is the pain in the neck that you feel? A. It's right here 
(indicating). 

Q. So we can describe it, when you put both hands over a big area 
like you just did, you don't help us. Is it in the back of the neck? A. It 
extends from the neck about two-thirds of the way down my back, and 
then it skips an area and then it hurts down below that. 


Q. How far down do you feel pain? A. Practically all my spine. 
* * * * * 
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Q. Iam asking you where you feel pain, where you have felt pain 
and where you have not felt pain. Is there any area in your back where 
you have not felt any pain since the accident? A. No. 

Q. Is there any area of your back that bothers you more than any 
other area? A. Yes. 

Q. Where is that? A. The base of my head to about two-thirds 
of the way down my back. 

* * * * * 

Q. Now, does the pain that you feel in that area in your back and 
neck, that you have just described, seem to be centered along the spine? 
A. No, it radiates across my shoulders. 

* * * * * 
EXAMINATION BY COUNSEL FOR PLAINTIFFS 
BY MR. BRESS: 

* * * * * 

Q. To what extent have your sleep habits been affected since this 
accident? A. Well, I'm not able to sleep. I go to bed and I can't get to 


sleep for a considerable time. 
* * 


[ Filed July 1, 1959] 


ORDER CERTIFYING CAUSE TO THE MUNICIPAL COURT 


It appearing to the satisfaction of the Court at the Calendar Call 
hereof that this action will not justify a judgment in excess of Three 
Thousand Dollars ($3,000.00), it is by the Court this 1st day of July, 1959, 

ORDERED, that said action be and the same hereby is certified to 
the Municipal Court for the District of Columbia for trial. 

/s/ Luther W. Youngdahl 
JUDGE 


[ Filed July 9, 1959] 


MOTION FOR RECONSIDERATION OF ORDER TRANSFER- 

RING CASE TO MUNICIPAL COURT AND FOR ORDER 

CERTIFYING CASE TO READY CALENDAR OF DISTRICT 

COURT 

The plaintiffs, by their attorneys, respectfully move this Honor- 
able Court to reconsider and set aside its Order of July 1, 1959, trans- 
ferring this case to the Municipal Court, and to order the case certified 
to the Ready Calendar of the District Court, and for cause submit the 
affidavit of counsel, with exhibits, attached hereto. 

NEWMYER & BRESS 


DENIED ; 
Luther W. Youngdahl, Judge By /s/ pers G. Sues 


September 13, 1959 
Attorneys for plaintiffs 


[ Certificate of Mailing] 


AFFIDAVIT OF DAVID G. BRESS 
DISTRICT OF COLUMBIA SS: 

DAVID G. BRESS, being duly sworn, deposes and says: 

1. I am the attorney for the plaintiffs in the above captioned case 
and submit this affidavit in support of the plaintiffs' motion for recon- 
sideration of the Court's order of July 1, 1959 transferring this case to 
the Municipal Court. 

2. This is an action to recover damages for personal injuries 
sustained in a rear-end automobile collision, which occurred in the 
District of Columbia on January 20, 1958. The injured party is Mrs. 
Ruth H. Gray, wife of Chester H. Gray, the Corporation Counsel for the 
District of Columbia. Mr. Gray is also a party plaintiff, suing for 
damages for loss of his wife's services. 

3. Depositions of the plaintiff, Mrs. Gray, and of the defendant, 
John Horan, were taken May 7, 1959, and the original transcripts thereof 
were filed with the Court. Mrs. Gray has presented herself for physical 
examination in behalf of the defense and medical reports have been 
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exchanged between the parties. Accordingly on J uly 1, 1959, when the 
case came up on the District Court calendar call, the plaintiffs were 
prepared to certify the case to the Ready Calendar of the District 
Court. 

4. At the July 1 calendar call, in response to a request therefor 
by the Court, counsel for the Plaintiffs stated the amount and nature of 
the special damages, aggregating in excess of $1,000.00 up to June 30, 
1959 (as hereinafter described) and submitted the medical report of 
Dr. A, Earl Vivino, dated May 23, 1959, (the latest then available) 
referring to and following up his earlier report of June 7, 1958. Both 
reports are described below. The Court also considered a report by 
Dr. J. P. Murphy in behalf of the defense, dated June 19, 1958. On the 
basis of the foregoing information, the Court transferred the case to 
the Municipal Court. 

5. On the basis of the additional information hereinafter Set forth, 
I respectfully submit that the Court should reconsider and Set aside its 
action of July 1, 1959 and order the case certified to the Ready Calendar 
of the District Court. 

6. Under the D. C. Code, Title 11, 8756, the Court may certify an 
action to the Municipal Court, "If... it shall appear to the satisfaction 
of the court . . . that the action will not justify a judgment in excess of 
$3,000.00 . . ." It cannot reasonably be held that this action will not 
justify a judgment in excess of $3,000.00. Indeed, if a verdict were 
obtained amounting to many times $3,000.00, it could not properly be 
Set aside as excessive. The negative test of the statute requires that, 
unless the information submitted in behalf of the plaintiffs is inherently 
incredible, it must be assumed that it would be favorably accepted by a 
jury. Any contrary principle would usurp the function of the jury. Ac- 
cordingly, a prima-facie showing that would justify a verdict in excess 
of $3,000.00 should preclude a transfer to the Municipal Court. 

7. The facts in this case would plainly justify a verdict substan- 


tially in excess of $3,000.00. Mrs. Gray sustained severe injuries to 
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the neck and back, as a result of which she has been in almost constant 
pain for approximately one and a half years, with no end in sight. At 
her deposition on May 7, 1959, she testified in part as follows (pp. 27, 
36-38, 47): 


[ Subject references are printed herein, as follows: 
J.A. 5, line 30 - J.A. 6, line 5: (p. 27) 
J.A. 6, line 7 - J.A. 7, line 7 (pp. 36-38) 
J.A. 7, lines 16-18 (p. 47) 


8. Mrs. Gray has been under the care of Dr. A. Earl Vivino. His 
first report, dated June 9, 1958, noted "severe spasticity of the posterior 
neck muscles, posterior thoracic muscles and tenderness in lumbro- 
sacral and sacroiliac areas, blood pressure 180/100, pulse 130." Prior 
to the accident he had found blood pressure and pulse normal, and she 
had no symptoms referable to a pre-existing arthritis; but Dr. Vivino 
reported: "Since the accident, she has developed arthritic symptoms 
and her blood pressure ever since persisted elevated after the injury 
until May 15, 1958, at which time the blood pressure again reverted to 
normal."' (See attached Exhibit A) 

9. Dr. Vivino referred Mrs. Gray to Dr. John P. Gallagher, 
neurosurgeon, whose report of December 8, 1958 concluded: 

"This lady apparently sustained a straining injury to the sup- 


porting structures of the cervical spine as a result of being in- 


volved in an auto accident in January 1958. I do not see any damage 


of a neurologic nature to the spinal nerves, spinal cord or the peri- 
pheral nerves which one could reasonably attribute to this affair. 
However, there is no question but that her present symptoms are 
due to a strain of the supporting structures and likely also the 
same accident aggravated a preexisting condition in the cervical 
spine already displayed by the several x-ray studies. It is im- 
possible at this time to estimate how long this lady will continue to 
have symptoms."’ (See attached Exhibit B) 

10. X-rays showed the "disc space between C-6, C-7 is slightly 
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narrowed with small marginal osteophytes at the terminal plates. 
Moderate degenerative arthritis is present at the articulations between 
C-6, C-7 and C-7, T-1. * * * Mild degenerative change is present at 
the articulations between L-5, and S-1." (See attached Exhibits C and 
D) As shown below, the pre-existing arthritis, of which Mrs. Gray had 
no previous symptoms, was aggravated by the injuries she sustained. 
11. On May 23, 1959 Dr. Vivino reported that the consequences 
of Mrs. Gray's injuries may be permanent. He stated: 
"I have not been able to control the symptoms resulting from 
the whip-lash injury, nor the discomfort in the other muscles. 
The specific therapy and the physiotherapy mentioned in the 
previous letter has been without effect. I also saw Mrs. Gray 
about a week ago and her condition remains the same as stated 
in my last report. 
"Her progress remains poor and it is our professional Opinion 
that she will have symptoms referrable to the whip-lash injury for 


many years, perhaps for the rest of her life." (See attached Ex- 
hibit E) 
12. On July 6, 1959, subsequent to the Court's consideration of the 


Dr. Vivino made a supplemental report, which concluded: 

"We are naturally aware of the fact that Mrs. Ruth Gray has 
evidence of arthritis but she had been asymptomatic prior to the 
accident. I have reviewed the X-rays which definitely show 
arthritis which she has had for a number of years. The accident 
of January 1958 has definitely produced a whip-lash injury and 
aggravation of her asymptomatic arthritis. Her prognosis remains 
poor. In our opinion, she will have symptoms referrable to the 
Whip-lash injury for many years.'' (See attached Exhibit F) 

13. Injuries of the severity and permanence sustained by Mrs. 
Gray would clearly justify a verdict far in excess of $3,000.00. The 
actual out-of-pocket expenditures relating to the injuries are themselves 
in excess of $1,000.00 up to the present time, as follows: 


Dr. A. Earl Vivino $ 395.00 
Dr. Russell B. Diley (radiologist) 125.00 
Dr. M. C. Cobey (orthopedist) 55.00 
Dr. John P. Gallagher (neurosurgeon) 50.00 
Medicines, approximately 15.00 


Transportation in connection with 
medical treatment, approximately 5.00 


Posturpedic spring and mattress 162.18 
Total $1,027.18 
14, The medical report of Dr. J. P. Murphy, neurosurgeon, who 


examined Mrs. Gray in behalf of the defense, recognized that she had 
sustained a cervical sprain but expressed the belief that she was 
"recovering nicely". It is significant that Dr. Murphy made his report 
without seeing the x-rays. His prognosis was that: "All Signs and 
symptoms relating to the accident should have disappeared by the pas- 
sage of the next three months." His report was dated June 19, 1958. 
Mrs. Gray's symptoms, far from disappearing within the next three 
months, as predicted by Dr. Murphy, have persisted unabated for more 
than a year since his report, and as shown above, Dr. Vivino now finds 
they may be permanent. 

15. Dr. Murphy's report made on the basis of a Single examina- 
tion, without benefit of x-rays, and being more than a year old, should 
not be allowed to outweigh the plaintiffs’ showing, especially since his 
statements have not been subject to cross-examination and would accord- 
ingly be inadmissible. Plaintiffs recognize that the reports of their own 
doctors would not be admissible as such, but at this stage of the case 
and for purposes of testing whether or not the action would or would not 
justify a judgment in excess of $3,000.00, it must be assumed, especially 
where the deposition of the injured party shows extensive and continuing 
suffering, that the medical testimony in behalf of the plaintiffs will sus- 
tain their medical reports. 

16. I earnestly submit that the additional information furnished in 
this affidavit and the attached exhibits warrants reconsideration by the 
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Court of its order of July 1, 1959 transferring the case to the Municipal 
Court. The Court should set aside said order and certify the case to 
the Ready Calendar of the District Court. 

/s/ David G. Bress 
[JURAT dated July 9, 1959] 


EXHIBIT A 


A. EARL VIVINO, M.D. 
2500 Wisconsin Avenue, N.W. 
Washington 7, D.C. 


Emerson 2-2500 


Internal Medicine 


June 9, 1958 


Mr. Chester Gray, Atty. 

2500 Wisconsin Avenue, N.W. RE: Mrs. Ruth Gray 
333 Carillon House 

Washington 7, D. C. 


Dear Mr. Gray: 

The above-captioned patient came to me January 23, 1958, follow- 
ing a car accident. Patient states that she was sitting next to the 
driver's seat. The driver slowed down to stop, because the car in front 
of her slowed down to stop. The car behind the patient's car hit the 
patient's car resulting in a sudden onset of severe neck pain and back 
pain. She stated she felt a little nauseated and became upset. The 
symptoms persisted and the patient saw me January 23, 1958, at which 
time we noted the following: severe spasticity of the posterior neck 
muscles, posterior thoracic muscles and tenderness in lumbo-sacral 
and sacraliliac areas, blood pressure 180/100, pulse 130. She was X- 
rayed by Dr. Russel B. Diley, who found no evidence of fractures but 
slight narrowing of disk space between C-6, C-7 was noted. 

Mrs. Ruth Gray has been a patient of mine since 1954, and has 
seen me on Many occasions for management of pernicious anemia, weight 


reduction, and arthritis. Prior to the accident, the most recent exami- 
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nation of Mrs. Ruth Gray was on January 2, 1958, at which time we 
found blood pressure normal, pulse normal and she had no symptoms 
reverable to her arthritis. Since the accident, she has developed 
arthritis symptoms and her blood pressure ever since persisted 
elevated after the injury until May 15, 1958 at which time the blood 
pressure again reverted to normal. 

We saw Mrs. Ruth Gray on many occasions since the accident and 
we have found very little response as far as the neck muscles, thoracic 
muscles, and lumbar muscles are concerned. We felt it proper to refer 
Mrs. Gray to an Orthopedic Surgeon and Dr. Milton Colby treated the 
whiplash injury with neck traction and microtherm. Dr. Milton Colby 
felt that colchicine, in addition to the physical medicat treatment, would 
alleviate the pre-existing osteroarthritis which was aggravated by the 
whiplash injury. Mrs. Ruth Gray did not seem to respond to physical 
medical treatment and she decided to stop it. In fact, the patient stated 
that she felt worse after physical medical treatment. 

Mrs. Gray was last seen in my office on June 3, 1958, at which 
time she still had spasticity in the muscles stated above. She complained 
of inability to sleep and of a terrific fear of riding in automobiles. I 
plan to continue to see Mrs. Ruth Gray about every 7-14 days. My pro- 
fessional services up to the present time are $130.00. 

Sincerely yours, 
/s/ A. Earl Vivino, M.D. 


EXHIBIT B 


Dr. A. Earl Vivano December 8, 1958 
2500 Wisconsin Avenue 
Washington, D. C. Re: Mrs. Ruth Gray 


Dear Earl: 


Enclosed please find the report of the history and examination on 


Mrs. Ruth Gray, who came to my office on 12/4/58, for an evaluation of 


her neurosurgical status. 


15 


This 61-year old white female, a relatively quiet and sensible 
woman to obtain a history from, states that she was involved in an auto 
accident in January 1958. It seems that the car in which she was riding 
asa frontseat passenger and which was standing still at the time was 
rammed from behind by another vehicle and Mrs. Gray was thrown 
forward and then backwards as a result of the impact. Directly after 
the accident, except for feeling nervous and shaky, she did not feel that 
she had been hurt, however, within twenty-four hours she began to 
experience nagging pain in the back of her neck and finally she saw you 
for the first time two or three days after the accident. Following your 
examination and treatment subsequently x-rays were ordered and these 
were made by Dr. Russell Diley in Bethesda, Md. and this X-ray special- 
ist reported that there was a narrowing between the bodies of the 6th n 


and 7th vertebrae (cervical). Mrs. Gray began active treatment in your 


office and has continued with this right up to the present time. Her 
principal complaint has been of a pain situated in the back of the neck 
in the midline radiating out onto the superior aspect of each shoulder. 
She has never noticed any radiation of pain down the arms or into the 
hands nor has she noticed any sensorimotor disturbances in the upper 
or lower extremities, except for a numbness of her left leg which she 
Says existed prior to the accident of January 1958. She does not think 
the numbness has gotten any worse. She has not had any disturbance in 
urinary control. She received about six treatments of cervical traction 
from Dr. Milton Cobey but discontinued them voluntarily because she 
felt they were not helping her. She underwent recent X-ray checkup of 
the cervical spine by Dr. Diley in November 1958. There is no preced- 
ing history of any cervical spinal injury in the past. 

This lady had the usual childhood diseases without any known 
serious consequences. She is married and has one child. Her past 
surgical history includes a tonsillectomy and an operation for the 
removal of her uterus. She is a somewhat heavy smoker. For the past 


three or four years she has been under treatment for pernicious anemia 
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and she has been aware of this digease for this length of time. She has 
never suffered from any burning of the tongue. 

EXAMINATION 
examination revealed a well developed, slightly obese, adult, white 
female of 61 years of age, who presented no gross features of note on 
inspection, except for the fact that she had a tendency to hang her head 
forward on her chest to a slight degree. There was spot tenderness 
present over the spinous process of the 7th cervical vertebra in the 
midline. Passive movements of the cervical spine in all directions were 
not restricted but were productive of pain when the head was tilted back- 
wards or forwards. Also, there was tenderness present over the large 
nerve trunks in both supraclavicular fossa especially the right. There 
was no spasm of the cervical paravertebral muscle groups on either 


side. 


The color and temperature of both hands were the same. There was a 
good radial pulse present at each wrist which was well maintained when 


the hands were elevated above the head. 


There was no visible atrophy or muscular weakness in the shoulder 
girdles, arms, forearms or hands. Both biceps, both triceps and both 
radial reflexes were normal. The dermatomes from C-2 to T-2 were 
separately tested for pin-prick appreciation and no alterations in this 
modality were found throughout any of these segments. 


There was no evidence of any focal atrophy or motor weakness anywhere 
in the lower extremities. Both patellar, both hamstring and both 
Achilles reflexes were normal. There was no Babinski sign. Vibratory 
sensation was intact in the upper extremities but was severely impaired 
over the bony prominences in both lower limbs. Pin-prick was intact 
over both lower extremities except for an area over the medial aspect 
of the left ankle and adjacent foot corresponding to the L-5 dermatome. 
SUMMARY AND CONCLUSIONS 


This lady apparently sustained a straining injury to the supporting 


structures of the cervical spine as a result of being involved in an auto 
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accident, in January 1958. I do not see any damage of a neurologic 


nature to the spinal nerves, spinal cord or the peripheral nerves which 
one could reasonably attribute to this affair. However, there is no 
question but that her present symptoms are due to a strain of the sup- 
porting structures and likely, also the same accident aggravated a pre- 
existing condition in the cervical spine already displayed by the several 
X-ray studies. It is impossible at this time to estimate how long this 
lady will continue to have symptoms. 
Thank you, Earl, for the opportunity of examining your patient 

and with kindest regards, 

Most sincerely yours, 

/s/ John P, Gallagher, M.D. 


EXHIBIT C 


RUSSEL B. DILEY, M.D. 
BETHESDA MEDICAL BUILDING 
8218 Wisconsin Avenue 
Bethesda 14, Md. 


DATE: 1/27/58 Reference No. 5804 
Dr. Vivino 


Gray, Mrs. Ruth H. 
2500 Wisconsin Ave., N.W. 
Washington, D. C. 


Cervical spine: 

The lordosis is normal. The disc space between C-6, C-7 is 
slightly narrowed with small marginal osteophytes at the terminal 
plates. Moderate degenerative arthritis is present at the articulations 
between C-6, C-7 and C-7, T-1. No evidence of fracture. 
Lumbo-sacral spine & sacro-iliac joints: 

The lumbar lordosis is moderately accentuated. The vertebral 
bodies and disc spaces are normally outlined. The sacro-iliac and hip 
joints appear normal. Mild degenerative change is present at the 
articulations between L-5 and S-1. No evidence of fracture. 
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Impression: Moderate degenerative arthritis of the cervical spine at 
the lower articulations. 
Moderate degenerative arthritis at L-5, S-1 articula- 
tions with accentuation of the lumbar lordosis. 
Thank you for referring Mrs. Gray to me. 
/s/ R. B. Diley, M.D. 


EXHIBIT D 


RUSSEL B. DILEY, M.D. 
BETHESDA MEDICAL BUILDING 
8218 Wisconsin Avenue 
Bethesda 14, Md. 


Date 11/18/58 Reference No. 5804 
Dr. Vivino 


Gray, Mrs. Ruth H 
2500 Wisconsin Ave., N.W. 
Washington, D. C. 


Cervical spine: 

The lordosis is within normal limits. The disc space between 
C-6 and C-7 is still slightly narrowed. No change is noted in the amount 
of arthritis. Lumbo-sacral spine and sacro-iliac joints: 

The lumbar lordosis is again noted to be moderately accentuated 
with the line of weight bearing following anterior to the body of S-1. No 


change is noted in the slight degenerative arthritis at the articulations 


between L-5 and S-1 or the amount of lipping at the anterior portion of 
the superior terminal plate of L-5. The sacro-iliac joints still appear 
normal. 

PA and left lateral chest: 


Slight hypertrophic lipping is present at the dorsal terminal plates. 
The lungs are normal. The heart is normal in size and configuration. 
The aorta is slightly elongated. 
Impression: No change in the cervical spine, lumbo-sacral spine or 


sacro-iliac joints since 1/27/58. 
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Normal chest. 
Thank you for referring Mrs. Gray to me. 
/s/ R. B. Diley, M.D. 


EXHIBIT E 


A. EARL VIVINO, M.D. 
2500 Wisconsin Avenue, N.W. 
Washington 7, D.C. 


EMerson 2-2500 


Internal Medicine 


May 23, 1959 


Mr. David G. Bress 

Newmyer & Bress 

1001 Fifteenth Street, N.W. Re: Mrs. Chester H. Gray 
Washington 5, D. C. (Ruth) 


Dear Mr. Bress: 

Thank you for your letter requesting a follow-up on Mrs. Ruth 
Gray of April 30, 1959. Since my letter to you of June 9, 1958, I have 
seen Mrs. Gray on many occasions. She still has discomfort in the 
neck, thoracic, and lumbar muscles. The pain is mild constantly, but 
becomes severe on frequent occasions. 

I have not been able to control the Symptoms resulting from the 
whip-lash injury, nor the discomfort in the other muscles. The specific 
therapy and the physiotherapy mentioned in the previous letter has been 
without effect. I also saw Mrs. Gray about a week ago and her condition 
remains the same as stated in my last report. 

Her progress remains poor and it is our professional opinion that 
she will have symptoms referrable to the whip-lash injury for many 
years, perhaps for the rest of her life. 

Iam enclosing a thermofax copy of Dr. Diley's X-ray report of 
Nov. 1958 and of the report by Dr. Gallagher, neurosurgeon of Decem- 


ber 1958. 
Very truly yours, 


/s/ A. Earl Vivino, M.D. 


EXHIBIT F 


A. EARL VIVINO, M.D. 
2500 Wisconsin Avenue, N.W. 
Washington 7, D.C. 


EMerson 2-2500 


Internal Medicine 
July 6, 1959 


Mr. David G. Bress 

Newmyer & Bress 

1001 Fifteenth St., N.W. 

Washington 5, D. C. Re: Mrs. Ruth H. Gray 


Dear Mr. Bress: 

This is to supplement my letter of May 23, 1959. I have been 
taking care of Mrs. Ruth Gray for a number of years for management of 
pernicious anemia and for routine yearly examinations. She has had no 
symptoms referrable to her arthritis prior to the accident in January 
1958. 

We are naturally aware of the fact that Mrs. Ruth Gray has evi- 
dence of arthritis but she had been asymptomatic prior to the accident. 
I have reviewed the X-rays which definitely show arthritis which she 
has had for a number of years. The accident of January 1958 has 
definitely produced a whip-lash injury and aggravation of her asympto- 
matic arthritis. Her prognosis remains poor. In our opinion, she will 
have symptoms referrable to the whip-lash injury for many years. 

Sincerely yours, 
/s/ A. Earl Vivino, M.D. 


[ PLAINTIFFS' PROPOSED] ORDER 


Upon consideration of the motion by the plaintiffs to reconsider 
and set aside this Court's Order of July 1, 1959, certifying and trans- 
ferring this action to the Municipal Court for the District of Columbia 
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for trial, and to enter an order certifying this case to the ready calen- 
dar of this Court, and upon consideration of the affidavit and exhibits 
submitted in support thereof, and upon consideration of the opposition 
thereto filed by the defendants, and it appearing to the satisfaction of 
this Court that this action will not justify a judgment in excess of Three 
Thousand Dollars ($3,000.00), it is this day of September, 1959 

ORDERED, That the plaintiffs' motion to reconsider and set 
aside this Court's Order of July 1, 1959, certifying and transferring 
this action to the Municipal Court for the District of Columbia for trial, 
and to enter an order certifying this case to the ready calendar of this 
Court be and it is hereby in all respects denied. 


Judge 


Seen: 

HOGAN & HARTSON 
Colorado Building 
Washington, D. C. 


By 


Attorneys for defendants 


[ Filed Sept. 23, 1959] 
ORDER 


This cause came on for consideration at this term upon plaintiffs’ 
motion for reconsideration of order transferring case to Municipal 
Court and, upon consideration thereof, it is by the Court this 23 day of 
September, 1959, 

ORDERED, that the said motion be and the same is hereby denied. 


/s/ Luther W. Youngdahl 
Judge 


[ Certificate of Service] 


[ Filed October 6, 1959] 
NOTICE OF APPEAL 


Notice is hereby given that RUTH H. GRAY and CHESTER H. 
GRAY, plaintiffs above named, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the Order of this 
Court entered herein on July 1, 1959 certifying and transferring this 
action to the Municipal Court for the District of Columbia for trial, as 


to which order the Court denied plaintiffs' motion to reconsider on 
September 23, 1959. 


NEWMYER & BRESS 
By /s/ David G. Bress 
By /s/ Lucien Hilmer 


Attorneys for appellants 
Ruth H. Gray and Chester H. Gray 
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i Whether there is a basis in this record for a finding 
of abuse of discretion in the certification of this personal 
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COUNTER STATEMENT OF THE CASE 


This is an appeal from an order of the District Court 
certifying this personal injury action to the Municipal 
Court for the District of Columbia pursuant to D.C. Code 
(1959 Supp. to 1951 ed.) Title 11, Section 756. 


The complaint alleges that as a result of an automobile 
accident on January 20, 1958 the female appellant sustained 
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personal injury. (J.A. 2, 3). Her deposition testimony 
reveals that she sustained no visible sign of injury; 
(J.A. 4), that she did not lose consciousness; (J.A. 5), 
and that she was not hospitalized. Moreover, the impact 
was not such that she was caused to fall or to be thrown 
from her seat. (J.A. 5). After the accident she got out 
of the car, walked across the street and made a tele- 
phone call. (J.A. 5). She then returned to the scene 
and stood around observing for about fifteen minutes after 
which time she went home in a streetcar. (J.A. 5). 


About three days later she saw Dr. Vivino (J.A. 4, 13) 
whom she had seen on many occasions since 1954 for the 
management of pernicious anemia, weight reduction and 
arthritis. (J.A. 13). Dr. Vivino sent her to Dr. Diley 
for x-rays and these revealed moderate degenerative arth- 
ritis. (J.A. 18). Subsequent x-rays ten months later 
revealed no change in this condition. (J.A. 18). Dr. 
Vivino also had the female appellant examined by the 
neurosurgeon Dr. Gallagher who found no damage of a 


neurological nature. (J.A.17). She was also apparently 
seen by the orthopedist Dr. Milton Colby but appellants 
have not included in the record a report from him concern- 
ing his examination or findings. 


SUMMARY OF ARGUMENT 


The record does not provide a basis for a finding that 
there was an abuse of discretion in certifying this case to 
the Municipal Court. To the contrary, the record compels 
the conclusion that the action of the District Court was 
proper in all respects. The female appellant’s own testi- 
mony discloses neither serious accident nor serious injury 
and the x-ray reports weaken her claims of arthritic aggra- 
vation. Mere allegations are not the substance from which 
a finding of abuse of discretion is made. 
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ARGUMENT | 


Appellants contend that the female appellant sustained 
such serious injury in the accident that the order of 
certification entered by the District Court constituted an 
abuse of discretion. As the record before this ourt 
demonstrates, the contention is groundless. Her deposition 
reveals that she sustained no visible signs of injury ;| that 
she was not rendered unconscious; and, that she was not 
hospitalized. Moreover, it appears from her testirnony 
that the impact was not such that she was caused to fall 
or be thrown from her seat. After the accident she got 
out of the car, walked across the street, and made a tele- 
phone call. She then returned to the scene to stand around 
and observe for about fifteen minutes. Finally, she deeided 
to go home and took a streetear to do so. This testimony 
negates serious accident or injury and presents no basis 
for a finding by this Court that the District Court abused 
its discretion by certifying the case to Municipal Court. 


Some few days after the accident the female appellant 
went to see Dr. Vivino. She had been seeing him since 
1954 for the management of arthritis. X-rays revealed 
moderate degenerative arthritic changes of which Dr. 
Vivino had been “naturally aware.’? This is the pre- 
existing arthritis which appellants claim was aggravated 
by the accident. X-rays taken ten months thereafter ire- 
flected no change in the status of this pre-existing arthritis. 
Thus, appellants’ claims are mere allegations without 
foundation. 


Remarkably similar contentions as those made here by 
appellants were rejected by this Court in Melton v. Capital 
Transit Co., 102 U.S. App. D.C. 306, 253 F. 94 49 (1958), 
wherein appellant also contended that the District Court 
had abused its discretion in certifying the case to the 
Municipal Court. Appellant in the Melton case claimed 
severe and permanent injury with the likelihood of future 
surgery. She also alluded to her expenses of $1,570.00 
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which were continuing. These claims, it was argued, 
presented the foundation for a finding of abuse of dis- 
cretion. This Court disagreed and the order of certification 
was affirmed. Here, appellants’ claims of injury are simi- 
lar in nature although without a likelihood of future 
surgery. Moreover, appellants’ claims of special damages 
here are five hundred dollars less than in the Melton case. 
Accordingly, this certification should similarly be affirmed. 


Appellants’ efforts to place themselves within the deci- 
sion of this Court in Davis v. Peerless Insurance Co., 103 
U.S. App. D.C. 125, 255 F. 2d 534 (1958) by alluding to the 
colloquy between Court and counsel at the calendar call 
are without merit. This colloquy is not included in the 
record on appeal, and should not be considered in reaching 
a determination by this Court. Moreover, appellants’ con- 
tention that the medical report of the neurosurgeon, Dr. 
J. P. Murphy, was used to discount that of Dr. Vivino 
is groundless since appellants’ own neurosurgeon also 
made the same positive finding of no damage of a neuro- 
logical nature. 


Appellants argue that this action will justify a judgment 
in excess of $3,000.00 and from this factual premise they 
conclude that the order of certification must be reversed. 
What appellants overlook, however, is that the statute 
places the responsibility for determining this factual ques- 
tion in the District Court. Thus, it states that if it ‘‘shall 
appear to the satisfaction of the (district) court’’ that 
the action would not justify a judgment in excess of 
$3,000.00 that court may certify the action to municipal 
court. At this stage of the proceedings then, the order 
of certification conclusively settles the one factual inquiry 
which the statute demands—that it appears to the satis- 
faction of the district court. 


1 Counsel for appellee who attended the calendar call has no recollection at 
this time as to whether the remark was made or, if made, in what context. 
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The statute places no such function in this Court. |The 
only function of this Court is to determine whether, the 
district court acted arbitrarily in certifying the case to 
the municipal court, or if in so doing it abused its per- 
missible discretion when it was satisfied that the action 
properly belonged there. This record presents no founda- 
tion for a finding of arbitrary action on the part of! the 
district court. Neither does it present a basis for a finding 
that the district court abused its discretion in the matter. 
Appellants’ attempts to demonstrate, as a factual matter 
that the action will justify a judgment in excess of $3,000.00 
fall far short of the burden they must bear to have ‘this 
Court declare that the district court acted arbitrarily.| In 
short, the function of this Court is not to determine 
whether in its opinion the action will justify a judgment 
in excess of $3,000.00. Rather, it is limited to deci ing 
whether the district court acted arbitrarily in ee 
the case after it was satisfied that the action would not 
justify a judgment over its jurisdictional amount. This 
record will not permit of such a determination. 


CONCLUSION 


The record fails to provide a foundation for a finding 
that the District Court abused its discretion in certifying 
this case to the Municipal Court. The order appealed 
from should therefore be affirmed. | 


Respectfully submitted, 


Frank F. Roperson 
JEREMIAH ©. CoLuins 
Davip N. WEsstTER 
800 Colorado Building 
Washington, D. C. 


Attorneys for appellees 
Hocan & Hartson 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


RUTH H, GRAY, et al., 
Appellants, 


THE EVENING STAR NEWSPAPER COMPANY, et al., 
Appellees, 


APPELLANTS' PETITION FOR REHEARING 


This is an appeal from an order under Title 11, D.C. Code, §756, 
certifying to the Municipal Court an action brought in the District Court 
for $50,000 for personal injuries and $20,000 for loss of services. The 
contested order was made at the first calendar call of the case, less than 
three months after the complaint had been filed, and while the injured 
plaintiff was still under continuing medical care! On that occasion, the 


District Judge requested and examined medical reports in behalf of 


both parties. Appellants have consistently contended that in applying 


§756 it was error for the District Judge to give any consideration what- 
ever to the defense medical report. This is a case of first impression 
and is important in Settling a basic question of interpretation and appli- 
cation of 8756, 


eee ee a ee 
” At the time of the calendar call, the special damages totalled $1,027.18. At 
present, they amount to approximately $2,192.89. 
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On April 7, 1960, this Court affirmed the District Judge's order, 
but it is difficult to reconcile the affirmance with the Court's opinion. 
The cardinal principle enunciated in the opinion is that "comparative 
consideration of conflicting evidence is reserved for the trial," and 
may not properly be undertaken at a calendar call long prior to trial. 
Noting the admitted fact that the District Judge examined a medical 
report for the defense, as well as medical reports for the plaintiffs, the 
opinion states unequivocally that, if such examination involved a com- 
parative weighing, it "would be plainly an erroneous application of Sec- 
tion 756 for that is not the time or place for comparative evaluations of 
evidence." This is precisely the error that appellants complain of. 


Yet the opinion declines to nail down the error in this case. The 
Court deems the record uncertain as to what consideration the District 
Judge actually gave to the defense medical report. The opinion states: 

"On this record we have no way of knowing whether, 

as appellants infer, the District Judge did in fact under- 

take to weigh the report of appellees’ medical examiner 

against those of the appellants in a comparative sense or 


discount the extent of the claimed injuries by reason of 
the appellees’ medical examiner report." 


We believe that upon further consideration, this Court will agree 
that the record shows that the District Judge used the defense medical 
report to evaluate the case under 8756. Ifso, the order appealed from 
should be reversed. If the record is still deemed unclear, it is plain 
that to the extent the District Judge considered the defense medical 


report at all in evaluating the case under $756, there was error. At the 


very least, therefore, the case should be remanded with directions to 
make a fresh determination, free from the taint of error, in a manner 
consistent with this Court's opinion. 
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I 
THE DISTRICT JUDGE IMPROPERLY WEIGHED 
THE OPPOSING MEDICAL REPORTS, AND HIS 
ORDER SHOULD BE REVERSED 
There is no real doubt as to what the District J udge did. The un- 
disputed fact is that he not merely examined but "considered" Dr. 
Murphy's report in behalf of the defense at the same time that he con- 


sidered a report of plaintiffs’ physician, Dr. Vivino (JA 9). Itis not 


accurate, therefore, to say that the record fails to disclose whether the 
District Judge indulged in a consideration or weighing of the opposing 
medical reports. In the context of the record, which describes the 
calendar call proceeding, the word ''considered" was Synonymous with the 
word ''weighed" (JA 9). 


In this case, the only purpose which the District Judge had in re- 
questing and examining the defense medical report was to evaluate the 
case in order to determine whether he would certify it to the Municipal 
Court. As the record shows, that was the sole matter considered and 
determined at the calendar call; there was no discussion or determination 
of any other question or subject (JA 9). The conclusion is therefore in- 
escapable that the District Judge's only purpose in examining and consid- 
ering the contents of the defense medical report was to evaluate the case 
under §756. This was not a proper purpose at that Stage of the litigation, 
for it involved the very vice (premature weighing of opposing evidence) 


which this Court's opinion expressly condemns. 


This Court's opinion makes no reference to the fact that the order 
complained of was entered at a calendar call. The opinion refers gen- 
erally to proceedings "prior to trial, including the pre-trial hearing." 
But in this case, the litigation was nowhere near the pre-trial stage. 
The litigation had barely commenced. The District J udge's action was 
taken at the very first calendar call on July 1, 1959, less than three 
months after the complaint had been filed (JA 2, 7, 9). Even at the 
later stage of a pre-trial hearing a defense medical report should not 
be used to evaluate the case under 8756, although we recognize it could 
then be used to help frame medical issues. 
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This Court's opinion makes it plain that the test under $756, to wit, 
whether the District Court is satisfied that "the action will not justify a 
judgment in excess of $3,000," must be made on the basis of the plain- 
tiff's showing alone - without regard to any countervailing showing of the 
defense. This interpretation of the statutory test is fundamental, for it 
must be recognized that a trial jury (or non-jury trial court) may ulti- 
mately reject the defendant's showing. Accordingly, in applying the 
statutory test, it must be assumed that the jury (or trial judge where no 
jury is involved) may give full credence and weight to the plaintiff's 
evidence and none whatever to the defendant's. 


Here the District Judge not only considered the contents of the de- 
fense medical report in evaluating the case under §756, but did so at the 
first calendar call, long before the case was ready even for pre-trial 
hearing. In light of this Court's opinion that such consideration is im- 


proper under 8756, the order appealed from should be reversed. 


Even if the District Judge might have concluded, without regard to 
the defense medical report, that this action will not justify a verdict in 
excess of $3,000 (a conclusion which this Court's opinion indicates would 
have been questionable), the fact that the District J udge based his evalua- 
tion of the case partly on an improper consideration of the defense 
medical report vitiates his order. It is well settled that a discretionary 


determination made on an erroneous basis, even if it might be justified 


on some other basis, cannot stand and must be reversed. Chenery v. 
S.E.C., 318 U.S. 80 (1943); Mississippi River Fuel Corp. v. F.P.C., 
82 U.S. App. D.C. 208, 224, 163 F. 2d 433, 449 (1947); Democrat 
Printing Co. v. F.C.C., 91 U.S. App. D.C. 72, 78, 202 F, 2d 298, 302 
(1952); N.L.R.B. v. Capital Transit Co., 95 U.S. App. D.C. 310, 313, 
221 F. 2d 864, 867, (1955); Boudin v. Dulles, 98 U.S. App. D.C. 305, 
308, 235 F, 2d 532 (1956). 
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II. 


IF IT IS NOT CLEAR WHETHER THE DISTRICT 
JUDGE WEIGHED OPPOSING MEDICAL REPORTS, 
THE CASE SHOULD BE REMANDED 
If this Court still believes there is some real doubt whether the 
District Judge weighed opposing medical reports in evaluating the case 
under §756, the case should be remanded, If the District Judge used 
the defense medical report to any extent in evaluating the case under 


8756, the order appealed from is tainted with error. 


This Court's affirmance of the certification to the Municipal Court 
in effect assumes that the District Judge did not weigh the opposing 
medical reports. If the affirmance stands, it precludes the District 
Court, which is vested with statutory discretion under §756, from mak- 
ing a fresh determination on a basis that will clearly exclude any im- 
proper consideration of the defense medical report. If the affirmance 
stands, it frustrates any possibility in this case of obtaining a District 
Court determination under 8756 that is assuredly consistent with this 
Court's opinion. A remand would involve no extensive proceeding and, 
if confined to a consideration of the plaintiff's showing, might well result 
in a determination that the action is not one in which a verdict in excess 
of $3,000 would not be justified. 


In these circumstances, proper administration of justice requires 
that the case be remanded with directions to make a fresh determination 
under 8756, free from the taint of error, in a manner consistent with 
this Court's opinion. Chenery v. S.E.C., supra; Mississippi River 
Fuel Corp. v. F.P.C., supra; Democrat Printing Co. v. F.C.C., 
Supra; N.L.R.B. v. Capital Transit Co., supra; Boudin v. Dulles, 


supra. 
NEWMYER & BRESS 


By /s/ David G. Bress 
David G. Bress 


By /s/ Lucien Hilmer 
Lucien Hilmer 
1001 15th St., N. W. 
Washington 5, D. C. 
Attorneys for Appellants 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Petition for Rehearing 


has been mailed, postage prepaid, to Jeremiah C. Collins, Esq., of 
Hogan & Hartson, Esquires, Colorado Building, Washington 5, D. C., 
attorneys for appellees, the 21st day of April, 1960. 


/s/ Lucien Hilmer 
Lucien Hilmer 


CERTIFICATE OF GOOD FAITH 


I certify, under the provisions of Rule 26 of this Court, that the 
above Petition for Rehearing is presented in good faith and not for pur- 
poses of delay. 


/s/ Lucien Hilmer 
Lucien Hilmer 
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800 Colorado Building 
Washington, D. C. 
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United States Court of Appeals 
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Rours H. Gray and Cuesrer H. Gray, Appellants, 
v. 


| Eventne Star Newsparer Company and Jonn Horan, 
Appellees. 


' On Appeal From the United States District Court for the 
District of Columbia 


APPELLEES’ OPPOSITION TO APPELLANTS’ 
PETITION FOR REHEARING 


i Appellants’ contention in their petition for rehearing 
is not new to this appeal. Their present assertion occupied 
a section in their brief. It was advanced by their counsel 
at argument. And, it was discussed and rejected by this 
Court in its opinion. Then, as now, it was totally without 
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support in the record. This fundamental shortcoming, 
however, appellants request this Court to overlook. They 
invite this Court to infer that the District J udge weighed 
a medical report from a physician examining on behalf 
of appellees against reports of physicians examining on 
behalf of appellants from the mere fact that at Calendar 
Call the District Judge looked at a medical report of 
appellees’ examining doctor. This invitation was properly 
refused by this Court in its opinion and it is an inference 
in which this Court should not now indulge. To do so 
would be speculative and conjectural. 


Moreover, even were it to be assumed arguendo that the 
inference for which appellants’ contend were permissible 
with respect to the ruling at Calendar Call, their conten- 
tion is vitiated by the District Judge’s ruling on their 
motion to reconsider which ruling appellants also appealed. 
(J.A. 22, Appellants’ brief, p. 1) Appellants assert that 
the weighing occurred at the Calendar Call as a result of 


the District Judge looking at a medical report of a 
physician examining on behalf of appellees. They contend 
that this order of certification at the Calendar Call must 
be deemed to have emanated: from that fact. Subsequent, 
however, to that order appellants filed a motion to re- 
consider and in support thereof attached an affidavit of 
counsel together with medical reports from only appellants’ 
examining physicians. (J.A. 820) No medical report of 
any physician examining on behalf of appellees was 
submitted in opposition. (Appellants’ brief, p. 8) The 
lower court denied appellants’ motion for reconsideration. 
(J.A. 21) There certainly could be no charge that the 
District Judge weighed or balanced medical reports in 
ruling on appellants’ motion for reconsideration because 
he had before him only those submitted by appellants 
from their doctors and consequently appellants’ proposi- 
tion is thereby rendered untenable. 
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AccorDINGLy, appellants’ petition for rehearing 
be denied. It is without record support and since 
briefed, argued, considered and rejected it prese 
new consideration. 


Respectfully submitted, 
Frank F. Rogerson 


JEREMIAH C, Cotzins 
Davip N. Wesster 


800 Colorado Building 


Washington, D. C. 


Hocan & Hartson 
Of Counsel 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 
v. Criminal Action No. 395-59 
KING S. SHEPHERD, 
Defendant. 


| Filed April 27, 1959] 


INDICTMENT 

The Grand Jury charges: 

On or about November 26, 1958, within the District of Columbia, 
King S. Shepherd entered the apartment of Arthur Walker with intent 
to steal property of another. 
SECOND COUNT: 

On or about November 26, 1958, within the District of Columbia, 
King S. Shepherd stole the property of Joseph W. Taylor of the value 
of about $273.00 consisting of the following: one radio, television and 
record player combination of the value of $250.00, one clock radio of 
the value of $3.00 and two pairs of trousers, each pair of the value of 
$10.00. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Charles L. Menirn, 
Foreman. 


| Filed May 27, 1959] 
WITHDRAWAL OF PLEA 
On this 27th day of May, 1959, the defendant King S. Shepherd, 
appearing in proper person and by his attorney J. Leon Williams, in 
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open Court withdraws his plea of not guilty to the indictment heretofore 
entered and pleads guilty to Count Two. (Grand Larc.) 
The case is referred to the Probation Officer of the Court and 
the defendant is remanded to the District Jail. 
By direction of 


JAMES W. MORRIS 
Presiding Judge 
Criminal Court #2 


HARRY M. HULL, Clerk 
By 


Present: 
United States Attorney 


By Victor Caputy 
Asst. U.S. Attorney 
ae ca 


Deputy Clerk 


| Filed March 24, 1960] 
EXCERPTS FROM TRANSCRIPT OF FROCEEDINGS 
Washington, D. C. 
September 22, 1959 
The above-entitled cause came on for trial before the HONOR- 
ABLE JOSEPH R. JACKSON, a U.S. District Judge, and a jury, at 
11:05 a.m. 
* * 
JOSEPH W. TAYLOR 
DIRECT EXAMINATION 


BY MR. BLACKWELL: 
* * * * 


Q. Directing your attention to November 26, 1958 where were 
you living? A. 600 D Street, Southwest. 

Q. Any particular apartment? A. Apartment 301. 

Q. From whom did you rent that apartment? A. Well, the 


apartment was rented by a friend of mine and they allowed me to sub- 


let the apartment from him. 
@. What was the friend's name? A. Arthur Ward. 
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Q. Do you know the defendant in this case, King S. Shepherd? 
A. Yes, I have seen him before. 

Q. How well do you know him? A. Just an acquaintance. 

THE COURT: What is that? 

THE WITNESS: Just an acquaintance. 

BY MR. BLACKWELL: 

Q. Directing your attention to November 26 and shortly some 
days prior thereto, did you have occasion to see the defendant? 

A. Yes. I was out, oh, about two days before, around the 24th, and 
I was-- 

* * * * 

THE WITNESS: Well, I had visited a place--I guess you call 
it-- 

THE COURT: You are not talking so the reporter can under- 
stand you. 

THE WITNESS: It was an illegal establishment. 

THE COURT: Drinking establishment ? 

THE WITNESS: Yes, sir. 

THE COURT: All right. After hours place--we all know what 
that is. 

THE WITNESS: I saw this Shepherd there and we bought some 
drinks together and we walked up and down the street a while and 
bought some more drinks at different places. Rather late--I guess it 
was say four or five o'clock--I mean we were talking and I said I was 
going home, so they said they didn't have any place to go. 

BY MR. BLACKWELL: 

Q. You said "they.'' Was anyone else with you? A. No. I 
was by myself. 

Q. Isee. 

THE COURT: Shepherd said he had no place to go? 

THE WITNESS: He said this, and I suggested he go to my 


place since it wasn't too far from where we were, So we caught a cab 
to 600 D Street, Southwest, where he spent the night, and he left the 
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next morning. And before he left he said that--I was working at the 

time--he had been talking about how he was looking for employ- 
ment, so I told him that if I should know of any places where he could 
find a job, if he gave me his name and telephone number, I could con- 
tact him. I saw him that morning I went to work that day, and that 
was the last I saw him until I saw him in court today. 

BY MR. BLACKWELL: 

Q. Well, now, just a moment. You say you saw him that 


morning. Where did you see him that morning? You mean before you 


left your apartment? A. No; I mean after we left the apartment I 


went to the corner of 7th and Maryland Avenue to catch a street car to 
go to work, and he caught a bus going east somewhere, I don't know 
where. 

Q. Was this the first time you had met this man? A. No. I 
had met him previous frequenting some of these same illegal estab- 
lishments, and I got to know him by seeing him in these places buying 
liquor and stuff like that. 

Q. Had he ever visited your apartment prior to this night 
you have mentioned, November 24th? A. No, he hadn't. 

Q. Now, directing your attention to November 26, did some- 
thing of an unusual nature occur at your apartment? A. Well, I came 
home around twelve o'clock, I would say, -- 

THE COURT: At night? 

THE WITNESS: It was early morning. I guess it was around 
twelve or one, the 27th of November, and I came to the apartment and 
I found my TV was gone and my clock-radio, and I had some money in 
the apartment , and I checked that to see if that had also been stolen, 
and it was still in the same place. 

BY MR. BLACKWELL: 

Q. Just a moment. You say it had been stolen-- A. No. I 
checked to see whether it had been stolen and I found, you know, that 
it hadn't been bothered; no one had seen it there. So, I checked the 


door and it looked like someone had forced some kind of instrument, 
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So I wasn't too far from Number 4 Precinct and Sixth and--I think that 
is E Street, Southwest--between 6th and 4th Street, Southwest. So, I 
went to the desk and I reported that someone had broken into my apart- 


ment. So, the officer came to my apartment with me--I guess it was 


around 12:15 or 12:20--and I showed him--told him exactly what was 


missing and, you know, the circumstances before that. And at the 
time that the apartment had been entered, I did not know who had 
entered the apartment. 

Q@. Now, what was taken, if anything, from your apartment ? 
A. Well-- 

MR. MONTGOMERY: Your Honor, I object to what was taken. 
He can testify as to what was missing. 

THE COURT: All right. Change it to missing. What did you 
find that was missing? 

THE WITNESS: I had two pair of trousers I just had altered. 
They were taken out of the closet. And I had a GE clock-radio. And, 
also, an Olympic three-way television and record player combination. 
And that was all that was missing that I found at that time. 

* * sg * 

BY MR. BLACKWELL: 

Q. Did you authorize the defendant, or anyone else, to enter 
your apartment and take and carry away the articles you have mentioned 
on the 26th of November? A. No, sir. 

Q. Did you at any time give to the defendant a key to your 
apartment? A. No. At that time I only had two keys--there were 
three keys really. The fellow that had sublet the apartment to me-- 

I would let him--he had a key which he could use at times when I 
wasn't there, and the custodian of the building had a key, and I hada 
key. There were only three keys available, and sometimes when I 
had left my key in the apartment I would go down to the custodian and 
get a key, but the custodian was not allowed to give out the key to any 
parties. 

Q. Now, did there come a time when you saw the defendant 
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after November 26? A. Yes. I saw him in the--I think it was Munici- 
pal Court building at Fifth and--I guess it is E Street, Northwest. 


Q. 


Is this apartment you described, 301 of 600 D Street, 


Southwest, here in the District of Columbia? A. Well, it is here now, 


but I think it is in the process of being destroyed. 
THE COURT: Is it in the District of Columbia? 
THE WITNESS: Oh, yes, it is inthe District. 


* 


* * * 


CROSS EXAMINATION 


BY MR. MONTGOMERY: 


* 


19 Q. 


* bd bd 


Now, this particular evening that Mr. Shepherd spent the 


night with you, did he sleep in the couch? A. It was morning. 


Q. 


Q. 


Q. 
Q. 
* 


20 Q. 


Did he go to bed? A. Yes. 

Did he sleep in the couch? A. Yes. 

Did you goto bed? A. Yes. 

Did you sleep on the couch too? A. Yes. 


* * * 


Was Mr. Shepherd ever in your apartment other than on 


November 24th? A. No. 


Q. 


Was he ever in your apartment when Mr. Walker was 


present? A. No. 


Q. 


And Mr. ‘Walker had never seen Mr. Shepherd? 


21 MR. BLACKWELL: I object, if Your Honor please. There is 
no way of this witness knowing whether Mr. Walker had ever seen-- 
THE COURT: Objection sustained. 
MR. MONTGOMERY: I withdraw it, Your Honor. 


* 


* * * 


ARTHUR WALKER, JR. 
DIRECT EXAMINATION 


BY MR. BLACKWELL: 


* 


Q. 


* * * 


Do you know a Mr. Joseph W. Taylor? A. Yes. 


7 

Q. Did you have occasion to sublet an apartment to him? 
Apartment 301 at 600 D Street, Southwest, back in November of last 
year? A. Yes, I did. 

Q. Do you know the defendant in this case, King S. Shepherd? 
A. No. 

Q. Did you, at any time, give King S. Shepherd authority to 
enter that apartment 301, or anyone else, on November 26 or 27, or 

24 any time? A. No, I didn't. 

* * * 

25 JAMES WILLIAM PUGH 
DIRECT EXAMINATION 

BY MR. BLACKWELL: 

* * * * 

Q. Keep your voice up. Now, directing your attention to 
November 26th, where were you living then? A. 600 D Street, 
Southwest. 

Q. What was your employment? A. I was caretaker at the 
time of the place. 

* * * * 

Q. Now, directing your attention to the evening or the night of 
November 26, did you have occasion to observe anyone taking any type 
of furniture or anything from that apartment? A. About 10:30 I heard 
a noise in the hall and I took a look, and two men were carrying a 
television down the stairway in an awful hurry, so I figured they was 
too fast to be carrying one so I decided to look out the window and see 
what was happening, and they put it in a cab, Tan Top Number 139. 

Q. Tan Top 139. And what happened then, if anything? 

A. I didn't notice anything after that. 


Q. Did you get a good look at the faces of the men that you saw 


taking that television out, sir? A. Not too well. 
THE COURT: You will have to articulate more distinctly. 
"Not too well,'' and what else did you say? 
THE WITNESS: Not too well, only two men, and one lighter 


than the other. 

THE COURT: One lighter than the other. You mean a lighter 

complexion ? 
27 THE WITNESS: Lighter complexion. 

* * * 

28 THURMAN FAYTON 
DIRECT EXAMINATION 

BY MR. BLACKWELL: 

* bd * * 

Q. What is your business? A. I drive a taxi cab, part time. 

Q. Now, directing your attention to November 26, were you 
engaged in driving a'taxi cab on that particular evening? A. Yes, sir, 
I was. 

Q. Did there come a time when you were in the vicinity of the 
600 block of D Street, D as in David, Southwest, sir, in the District 
of Columbia? A. Yes, sir, I was. 

Q. Now, while in that block, did you get a passenger or pas- 
sengers? A. Yes, sir. I discharged a passenger at 7th and D Streets, 
Southwest, and as I discharged the passenger there was two gentlemen 
standing to my left; they hailed me and asked was I working. I told 
them yes. And the other one asked me if my trunk of the cab would 
hold a television. I told them yes. 

Q. Keep your voice up, please. After you told them that what 


happened, if anything? A. They got into the cab and rode from 7th 


and D to 6th and D Streets, Southwest. There the two gentlemen got 
out of my cab, went into this building, brought out a television and 
small radio and put it in the trunk of my cab. 

Q. Did they have any conversation with you concerning that 
television set at that time? A. Only thing was said--not concerned 
me directly--but was said, ''My wife andIis on badterms. I'm 
moving and taking this television and radio to my mother." 

MR. MONTGOMERY: Your Honor, may this be brought out as 


an objection now as to who was saying this of the two men? 


9 
THE COURT: Oh, yes. I will strike it from the record. Re- 


form your question and let him answer it so it will be intelligent and 


clear. 

BY MR. BLACKWELL: 

Q. Now, you did hear a conversation, I believe you testified? 
A. Yes. 

@. Concerning these two men? A. Yes, sir. 

THE COURT: No. A conversation between these two men; 
isn't that it? 

THE WITNESS: Between the two. 

THE COURT: Yes. 

BY MR. BLACKWELL: 

Q. Now, do you see either of those two men in court today ? 
Will you take a look and see if you see either of those two men in Court 

today? A. Just the one man. 

Q. Will you point him out, please? A. Yes, sir. 

Q. How is he dressed? A. He was dressed in a "T" shirt 
at that particular-- 

THE COURT: What has he got on now? 

THE WITNESS: A white shirt. 

MR. BLACKWELL: May the record show the witness has iden- 
tified the defendant ? 

THE COURT: It may show the witness identified the defendant 
as being in court. 

BY MR. BLACKWELL: 

Q. Now, do you recall which one of the men it was who was 
doing the talking about, '"'I have broken up with my wife’? A. The man 
in the white shirt. 

Q. Thank you. Did they ask you to drive them any particular 
place? A. Yes. Asked me to drive them to 625 Morris Place, 
Northeast. 

Q. Did you drivethem? A. Yes, I did. 

Q. And when you arrived there what did you do and what did 
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they do? A. I stopped, they got out, took the television out of my cab 
32 and took it into this house, 625 Morris Street, Northeast. 
Q. Did there come a time later when you had occasion to see 
the defendant in this case, King S. Shepherd? A. Yes, sir, I did. 
I saw him in the courtroom; that was April 9, 1959. 
Q. Did you see him with a group of men? Did you see him in 


a lineup? A. Yes, sir. I saw him ina group, between five and seven 
men. 

Q. Were you asked to pick the man out of the lineup that you 
had seen in the taxi cab on the 26th? A. Yes, sir, I did. 

Q. Were you able to identify the defendant from the lineup? 
A. Yes, sir, I was. 

Q. Is there any doubt in your mind, sir, as to whether or not 
the defendant in this case is one of the men who took this television 
set and put it in your cab? A. He was one of the men; yes, sir. 

* * * * 

KING S. SHEPHERD 
DIRECT EXAMINATION 

BY MR. MONTGOMERY: 

* * * * 

Q. Are you the defendart in this particular action? A. Yes, 
Iam. 

42 * * * * 

THE WITNESS: Well, I met Taylor about two or three weeks 
before that. Of course, I had seen him before in that vicinity, around 
Ninth Street in the eleven hundred block. One night I was down that 
way and it was at 1111 Ninth Street, Northwest. I was in there drink- 
ing and Taylor was in there, and he offered me a drink. Well, Iac- 
cepted the drink. We talked for a few minutes and then he approached 
me about going over to his apartment. 

THE COURT: He what? He invited you to his apartment ? 

THE WITNESS: Yes. I asked him for what. He said we have 
drinks over there and he told me that he was a pervert and that he 
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would pay me if I would go over there with him. So, I went on over 
with him. We caught a cab and went over to the six hundred block of 
D Street, Southwest, which I spent the night there. 

* * * * 

THE COURT: Is that the only night you spent there ? 

THE WITNESS: No, sir. I have been there several times. 

THE COURT: Very well. Go ahead. 

THE WITNESS: And, I spent the night there and agreed to see 
him again. Of course, I had seen him previous, about four or five 
times, and one of these times he told me there was no sense me living 
in Northeast and he was staying in Southwest, and me meeting him, so 
he decided to give me a key to his place so I could go and come as I 
wish, and I accepted it. He told me that if there were anything he 
could give me, if I would just stay with him. So, I accepted that. 

I explained to him I was living with my mother at the time and she had 
a smaller set. 

BY MR. MONTGOMERY: 

Q. What do you mean by "set''? A. Television set. And would 
he let me have the one he had, and he told me it wasn't in very good 
condition because I could have it, but I would have to have it fixed. I 
accepted it. And, about three or four days later I decided to have it 
fixed. I seen a fellow by the name of Jackson who told me he did 
repair work. 

THE COURT: What was that man's name? 

THE WITNESS: Jackson. And I asked him would he go over 

and help me to get the set. Well, me and him had a few drinks 


before going over into southeast--I mean southwest--to get it. When 


we did get over there I hired a cab, went up and got the television, put 


it in the cab and told the cab driver to carry me to my mother's house, 
625 Morris Place. Later on I come to find out that Taylor tells me 
that he didn't like the way that I were acting towards him. 


* * * * 


Q. Then you admit you took the television set? A. Of course. 


32 
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they do? A. I stopped, they got out, took the television out of my cab 
and took it into this house, 625 Morris Street, Northeast. 


Q. Did there come a time later when you had occasion to see 
the defendant in this case, King S. Shepherd? A. Yes, sir, I did. 
I saw him in the courtroom; that was April 9, 1959. 


Q. Did you see him witha group of men? Did you see him in 
a lineup? A. Yes, sir. I saw him ina group, between five and seven 
men. 

Q. Were you asked to pick the man out of the lineup that you 
had seen in the taxi cab on the 26th? A. Yes, sir, I did. 

Q. Were you able to identify the defendant from the lineup? 
A. Yes, sir, I was. 

Q. Is there any doubt in your mind, sir, as to whether or not 
the defendant in this case is one of the men who took this television 
set and put it in your cab? A. He was one of the men; yes, sir. 

* * * * 

KING S. SHEPHERD 
DIRECT EXAMINATION 
BY MR. MONTGOMERY: 


* * * * 


Q. Are you the defendart in this particular action? A. Yes, 


* * * 


THE WITNESS: Well, I met Taylor about two or three weeks 
before that. Of course, I had seen him before in that vicinity, around 
Ninth Street in the eleven hundred block. One night I was down that 
way and it was at 1111 Ninth Street, Northwest. I was in there drink- 
ing and Taylor was in there, and he offered me a drink. Well, Iac- 
cepted the drink. We talked for a few minutes and then he approached 
me about going over to his apartment. 

THE COURT: He what? He invited you to his apartment ? 

THE WITNESS: Yes. I asked him for what. He said we have 
drinks over there and he told me that he was a pervert and that he 
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would pay me if I would go over there with him. So, I went on over 
with him. We caught a cab and went over to the six hundred block of 
D Street, Southwest, which I spent the night there. 

* * * * 

THE COURT: Is that the only night you spent there ? 

THE WITNESS: No, sir. I have been there several times. 

THE COURT: Very well. Go ahead. 

THE WITNESS: And, I spent the night there and agreed to see 
him again. Of course, I had seen him previous, about four or five 
times, and one of these times he told me there was no sense me living 
in Northeast and he was staying in Southwest, and me meeting him, so 
he decided to give me a key to his place so I could go and come as I 
wish, and I accepted it. He told me that if there were anything he 
could give me, if I would just stay with him. So, I accepted that. 

I explained to him I was living with my mother at the time and she had 
a smaller set. 

BY MR. MONTGOMERY: 

Q. What do you mean by "set''? A. Television set. And would 
he let me have the one he had, and he told me it wasn't in very good 
condition because I could have it, but I would have to have it fixed. I 
accepted it. And, about three or four days later I decided to have it 
fixed. I seen a fellow by the name of Jackson who told me he did 
repair work. 

THE COURT: What was that man's name? 

THE WITNESS: Jackson. And I asked him would he go over 

and help me to get the set. Well, me and him had a few drinks 
before going over into southeast--I mean southwest--to get it. When 
we did get over there I hired a cab, went up and got the television, put 
it in the cab and told the cab driver to carry me to my mother's house, 
625 Morris Place. Later on I come to find out that Taylor tells me 
that he didn't like the way that I were acting towards him. 


* * * * 


Q. Then you admit you took the television set? A. Of course. 
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I have the set now. 
Q. You still have it? A. Yes, sir. 
Q. When you went to Taylor's apartment to get this set with 


this man Jackson, was Mr. Taylor in his apartment? A. He wasn't. 


45 Q. How did you gain entrance to his apartment? A. Iused 
the key. 
Where did you get the key? A. Got it from Taylor. 
Did Taylor give you the key? A. Yes, sir, he did. 
Had you ever used the key before? A. Lots of times before. 
To enter his apartment? A. Yes. 

Q. Did you ever enter his apartment when he was not there at 
any time? A. Yes, sir. 

Q. Did Mr. Taylor ever pay you any money or give you any- 
thing for staying there with him? A. First time I went over there 
with him he gave me ten dollars, and previous to that whatever he 
would have--sometimes five, eight dollars, along in that bracket. 

Q. You have a criminal record, haven't you? A. Yes, sir. 

Q. You have been convicted many times? A. Yes, sir. 


Q. Did Tyler at any time offer or give you the television 


THE COURT: I think that man's name is Taylor, not Tyler. 

THE WITNESS: Yes. 

BY MR. MONTGOMERY: 

Q. Do you know this man Taylor by the name of Taylor ? 
A. His name is Taylor. 

Q. Did he ever offer to give you his television at any time ? 
A. Yes. I asked him for the set and told him I wanted a larger one 
for my mother hada small one. He said the set wasn't in very good 
condition, but, however, I could have it if I wanted it. 

Q. You have the set now? A. Yes. I have the set. 


* * * * 


47 


50 


52 
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CROSS EXAMINATION 
BY MR. BLACKWELL: 
* * * * 
Q. What time did you go to the apartment and get this televi- 
sion set? A. Around about 10:30 or 11:00 o'clock. 
Day or night? A. Night. 
And where was Mr. Taylor then? A. He wasn't home. 
Did you know where he was? A. No, I didn't. 
Why did you go while he was not there to get this television 
set? A. I have been there several times when he was not there. 
* * * * 
Q. You never saw Jackson any more after November 26? 
A. No, sir. 
Q. The night he helped you move this television set? 
A. 26th? I don't know whether it was the 26th or 24th. 
THE COURT: Well, the night the television was moved, you 
haven't see him since; is that right? Since that night? 
THE WITNESS: No, I haven't, sir. 
* * * 
BY MR. BLACKWELL: 
Q. And you did use a Tan Top taxi cab to take it away, didn't 
you? A. Yes, I did. 
Q. Where did you take it? A. 625 Morris Place, my mother's 
home. 
Q@. And the taxi driver was correct when he said he did drive 


you and another man to that address after having loaded the television ? 
A. That's right. 
Q. In the trunk of his car in front of 600 D Street? A. That's 


right. 

Q. And was he right when he stated that you said that you were 
moving this television because you and your wife had broken up? 

A. I don't know whether he overheard the conversation like that 


because I didn't say anything of that nature. Of course, I said I was 
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going to move the set over to my mother's home. 

Q. Now, how much did you give Jackson for helping you move 
the television? A. I didn't give Jackson anything at that particular 
time. I told him if he could fix the set I would pay him. 

Q. Did you subsequently pay him? 

THE COURT: Did he fix the set ? 

THE WITNESS: Yes, sir. 

THE COURT: And you paid him? 

THE WITNESS: Yes, sir. 

* * 

BY MR. BLACKWELL: 

Q. Where did you say that television is now? A. It is over at 
Florence Street, Northeast. 

Q. Is that where your mother lives? A. No, she doesn't. 

Q. Oh, you didn't give it to your mother after all? A. No, I 
didn't give it to her. 

Q. What did you do with it? A. I taken it over to Florence 
Street. 

Who lives on Florence Street? A. This girl. 

What is her name? A. Thelma. 

Thelma what? A. I don't know her last name. 

What is the address where Thelma lives? A. In the 1500 
block. 

Q. Fifteen what? A. I don't know the exact address, but I do 
know the house. 

Q. How did you get it there? A. Carried it over. 

Q. When did you carry it over there? A. I don't recall just 
what date it were. 

Q. How long after you took it out of this apartment on D Street 
Mr. Taylor's apartment, before you took it over there? A. About 
three days. 


* * * * 


Q. Are you same King Solomon Shepherd--is that your name? 
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A. That's correct, sir. 

Q. Are you the same King Solomon Shepherd who was convic- 
ted of housebreaking here in the District of Columbia on the 16th of 
January 1947? A. That's right. 

Q. Are you the same King Solomon Shepherd who was convicted 
of unlawful entry in 1949? A. Iam the same one, sir. 

Q. Are you the same King Solomon Shepherd who pled guilty 


and was convicted of housebreaking in 1952? A. Same one. 


Q. Have you ever been to California? A. Yes. 

Q. Are you the same King Solomon Shepherd who was convicted 
in 1946 out in Monterey, California? A. Yes. 

* * * * 

Washington, D. C., 
September 23, 1959. 

* * * * 

MR. MONTGOMERY: Will your Honor, if your Honor would, 
interrogate the jurors at the present time as to whether they read the 
article on the front page of the "Washington Post"? 

THE COURT: Of course, it really has nothing to do with this 


MR. MONTGOMERY: Well, Iam thinking along these lines, 
Your Yonor: If Your Honor would advise the jury that the Court can- 
not enter or direct the deliberations of the jury once the case has been 

given to them. 

THE COURT: I certainly will. I will be glad to. 

MR. MONTGOMERY: So that any feeling that the jurors may 
have of the preceding jury may be obviated in that manner. 

THE COURT: That is right. I will be glad to. 

MR. BLACKWELL: And the Government has no objection, 
your Honor. 

THE COURT: Now, repeat that to me. What do you want me 
to do exactly, because I want to give it verbatim if I can? 

MR. MONTGOMERY: To advise the jury that the Judge and 
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the Court cannot direct the deliberations of a jury once the case has 
been given to them, cannot tell them to go one way or the other or ad- 
monish them. 

THE COURT: I will be glad to. 

Bring in the jury. 

(End of Bench conference.) 

(Thereupon the jury entered the courtroom and resumed their 
seats in the jury box.) 

THE COURT: Ladies and gentlemen of the jury: 

How many of you read this morning's "Post''? Put up your hands. 

I suppose you read the first page. I want to assure you of this: 

Once this case has been submitted to you it is none of the 
Court's business. 

The Court cannot guide you in your deliberation nor can it have 
any part in the way you bring in a verdict. So if you have any impres- 
sion that it is otherwise dismiss it from your minds. 

It is just something that happened there that ordinarily doesn't 
happen but I have no power over you. The Court has no power over 
you once the case is submitted to you. That is your business then. 
You are an arm of the court. 

You are an important element of the court and the finding of fact 
is yours. 

Now, please remember that. And I also want you to remember 
this: While you are the sole judges of the facts, as they appear before 
you during the trial, nevertheless, that cannot be divorced from the 
Court's instructions. 


And in making up your mind as to what the facts are it must be 


within the type of law that the Court gives you. It isn't just a question 


of fact. It is a question of fact in accordance with the law that is given 
to you by the Court. 

Now, please remember that. 

Well, does that satisfy you ? 

MR. MONTGOMERY: That is satisfactory, your Honor. 
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* * * 
THE COURT'S CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen of the jury: 
The trial has not been very long. The witnesses haven't been so many 


and I feel certain that all of the testimony is fresh in your minds. You 


have heard it all and the statements and arguments of counsel for 


both the prosecution and the defendant. 

It now becomes your duty to determine whether or not the 
defendant is guilty of the offenses with which he is charged. Before 
discussing those charges in detail I shall first summarize for you the 
general principles of law that must govern you and guide you in deter- 
mining the issues in this case. 

Mark well that: Govern you and guide you. 

It is the function and the duty of the jury to determine the issues 
of fact. It is the duty of the Court to instruct you as to the principles 
of law governing the case. You. are bound and obligated to follow the 
instructions of the Court as to the law and to take the law from the 
Court. 

On the other hand, you are the sole judges of the facts and you 
must determine the facts for yourselves solely upon the evidence pre- 
sented at the trial. 

The fact that the defendant is charged with certain crimes and 
has been indicted is not to be taken as an indication of his guilt. The 
sole purpose of an indictment is to bring the defendant before the 

Court. It is merely the machinery and procedure provided by 
law for placing a defendant on trial. 

Every defendant in a criminal case is presumed to be innocent. 
That presumption attaches to the defendant throughout the trial. The 
burden of proof is upon the Government to prove the defendant guilty 
beyond a reasonable doubt. 

Unless the Government sustains that burden and proves beyond 
a reasonable doubt that the defendant has committed every element of 
the offenses with which he is charged the jury must find 
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the defendant not guilty. 

As I said a moment ago, the burden is on the Government to 
prove the defendant guilty beyond a reasonable doubt, Proof beyond a 
reasonable doubt does not mean proof beyond any doubt whatsoever. It 
means proof to a moral certainty and not necessarily proof to a mathe- 
matical or absolute certainty. 

By a reasonable doubt, as its name implies, means a doubt 
based on reason, a doubt for which you can give a reason to yourself 
and not just any whimsical speculation or capricious conjecture. 

Proof beyond a reasonable doubt simply means this: If after 
an impartial comparison and consideration of all the evidence you can 
say to yourself that you are not satisfied of the defendant's guilt then 

30 you have a reasonable doubt. 

On the other hand, if after such impartial comparison and 
consideration of all the evidence you can truthfully and candidly say to 
yourself that you have an abiding conviction of the defendant's guilt, 
such as you would be willing to act upon in the more weighty and im- 
portant matters relating to your own affairs, then you have no reason- 
able doubt. 

In other words, proof beyond a reasonable doubt is proof which 
will result in an abiding conviction of the defendant's guilt on your 
part, such a conviction that you would be willing to act upon in the 
more weighty and important matters of your own affairs. 

In determining whether the Government has established the 
charges against the defendant beyond a reasonable doubt you will con- 
sider and weigh the testimony of all witnesses who have testified be- 
fore you, all the circumstances concerning which testimony has been 
introduced, and you are the sole judges of the credibility of witnesses. 

In other words, you and you alone are to determine whether to 
believe any witness and the extent to which any witness should be 


credited, and in reaching a conclusion as to the credibility of any wit- 


ness and in weighing the testimony of any witness on the witness stand, 


his manner of testifying, whether the witness impresses you as a 
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truth-telling individual, whether the witness impresses you as having 
an accurate memory and recollection, and whether the witness 
has any interest in the outcome of the case, all of those matters as 
well as any other factors that appear to you as having a bearing on the 
matter you may consider and weigh in determining what witnesses to 
believe and the extent to which you believe them. 

If you find that any witness willfully testified falsely as to any 
material fact concerning which the witness could not possibly have 
been mistaken you are then at liberty, if you deem it wise todo so, to 
disregard his entire testimony or any part of such testimony. 

You are instructed that while the law makes a defendant a com- 
petent witness in this case yet you have the right to take into considera- 
tion his situation and interest in the result of the verdict and all of the 
circumstances which surround him and give to his testimony such 
weight as it is fairly entitled to. 

The arguments of lawyers in the case are entitled to your 
careful consideration so far as you find them logical and reasonable 
but you are to remember that the lawyers are advocates of their re- 
spective sides and what they say does not constitute evidence. 

In criminal cases there are two types of evidence. One is 
known as direct and the other, circumstantial evidence. By direct 
evidence is meant proof which tends to show the existence of a fact in 

question without the intervention of proof of any other fact. 

It is that evidence which if believed establishes the truth of a 
fact in issue and does not rise from any presumption. 

Evidence is direct and positive when the very facts in dispute are 
communicated by those who have actual knowledge of them by means of 
their senses. 

Circumstantial evidence consists of circumstances from which 
the defendant's guilt may be inferred by the jury. One cannot say that 
either of the two types is more reliable or stronger than the other. 


If the circumstantial evidence is sufficiently strong it may be 


as convincing as direct evidence because circumstances speak for 
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themselves and if they are strong enough they may lead to a definite 
conclusion. 

The law permits conviction of a criminal offense on circum- 
stantial evidence alone but in order to justify such a verdict on such 
evidence it must be of such degree and character as to point to the 
defendant's guilt and also must be inconsistent with the defendant's 
innocence. 

In order to justify a verdict of guilty on the basis of circum- 
stantial evidence alone such circumstantial evidence must be inconsis- 
tent with any other theory except that of the defendant's guilt. 

Both kinds of evidence, direct and circumstantial, appear here. 
Both are equally entitled to your consideration. Sometimes a jury may 
consider that circumstantial evidence is stronger than direct evidence, 
but the rule of law is whether the evidence be direct or circumstantial 
or a combination of both, before you may find this defendant guilty 
you must find that the evidence proves beyond a reasonable doubt the 
essential elements of the crime with which he is charged. 

You should not let sympathy or prejudice enter into your delib- 
erations or enter into your verdict. Bear in mind, you are a fact- 
finding body. You are judges of the facts. Impartiality is expected of 
you just as it is of me. 

Every defendant is entitled to a fair and impartial trial uninflu- 
enced by passion, prejudice, or any other emotion. 


Evidence of defendant's previous conviction of a crime is to be 


considered by you only insofar as it affects his credibility and must not 


be considered as evidence of guilt of the offenses for which he is now 
on trial. 
We now come to the law as it applies to the particular case here. 
The grand Jury, as you already know, charged the defendant 
in two counts as follows: On or about November 26, 1958, within the 
District of Columbia, King S. Shepherd entered the apartment of 
Arthur Walker with intent to steal property of another. 
Second count:' On or about November 26, 1958, within the 
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District of Columbia, King 8. Shepherd stole the property of Joseph W. 
Taylor of the value of about $273 consisting of the following: One radio, 
television and record-player combination of the value of $250, one 
clock radio of the value of $3, two pairs of trousers each pair of the 
value of $10. 

As counsel for the Government has told you, the proof adduced 
before you and before the Court is insufficient to prove the value of 
the things that were alleged to have been taken. 


Therefore, you must, in view of that concession, if you find that 


the defendant is guilty beyond a reasonable doubt of taking the articles 


which he admits he took, you know, you may not find him guilty as 
charged but you will find him guilty of the lesser offense concerning 
which I will instruct you later, which is known as petty larceny. 

Now, the defense: The defendant denies the commission of the 
crimes with which he is charged in this indictment. It is his conten- 
tion and he has testified that he was given a key to the apartment in 
question by Joseph W. Taylor and used that key to gain entrance to the 
apartment. 

He further testifies and contends that he was given. permission 

by Taylor to carry away the television set from the apartment. 

He denies that he removed any other property from the apartment 
and clearly the evidence doesn't show that he did except the testimony of 
the witness, Taylor. 

It is up to you, the jury, whether you want to accept or reject 
his theory and contention of the case. 

When you do a thing on purpose you do that which you intend to 
do. Now, the intention that a person has in doing a certain act is to 
be gathered by his actions and by his words at that time and preceding 
that time. 

No man can read the secrets of the human mind and in the ad- 
ministration of justice men must seek intention and gather it from the 
words and actions of the person involved from the testimony produced 


in court. 
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Intent need not be proved directly. The jury may infer intent 
from the circumstances of the case aS disclosed by the evidence. 

Now, the crime of housebreaking is defined in the statutes of 
the District of Columbia as follows. I will read for you the pertinent 
portion. 

Whoever shall, either in the night or in the daytime, break and 
enter or enter without breaking any dwelling, store, or other building 
or any apartment or any room, whether at the time occupied or not, 
with intent to break and carry away any part thereof or any fixture of 

36 other thing attached to or connected with the same or to com- 
mit any criminal offense, shall be punished by the penalty prescribed 
by law. 

I will now read you the charge with respect to petty larceny. 

Petty larceny is defined in the District of Columbia Code as 
follows: Whoever shall feloniously take and carry away any property 
of value of less than $100 shall be punished as the law provides. 

In the words of the statute 'feloniously take and carry away" 
means that the property must have been taken unlawfully from the pos- 
session of another with a fraudulent intent to convert the same to the 
use of the person who was taking it. 

In order to constitute larceny the taking of the property must be 


accompanied by the intent to steal it. The intent of the taker must be 


to appropriate the stolen property to a use inconsistent with the 


property rights of the person from whom it was taken. 

In order for you to find the defendant, Shepherd, guilty of petty 
larceny under Count 2 you must find the Government has proved beyond 
a reasonable doubt the following essential elements: One, that the de- 
fendant took the property; two, that the defendant took the property 
unlawfully; three, that the defendant took the property with the intent 

37 to convert it to his own use; four, that the property was of a 

value of less than $100. 

As to the first element, that the defendant took the property, 
it is sufficient for you to find that the defendant took any part of the 
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property described in Count 2 and he must have done some act mani- 
festing his intention to appropriate the property permanently to his own 
purposes. 

As to the second element, that the defendant took the property 
unlawfully, the property must have been taken without the consent of 
or against the will of the owner. 

In many cases of larceny the taking is by force, by stealth, and 
without consent of the owner. Of course, there is nothing here to show 


that there was ever any taking by force or stealth. It might have been 


by stealth though, yes, but not by force. 


As to the third element that the defendant took the property to 
convert it to his own use, this merely means that he must at the time 
of taking have intended to deprive the true owner of it permanently. 

Here again you deduce the intent, if you find that Shepherd did 
intend to take the property, from all the circumstances and the nature 
of the act. 

As to the fourth element, that the defendant took property of 
the value of less than $100, there is no dispute in that case that the 

property is valued at less than $100 in accordance with the 
proof. 

A separate crime or offense is charged in each count of the in- 
dictment. Each crime and the evidence applicable thereto should be 
considered separately. The fact that you may find the defendant guilty 
or not guilty of one of the crimes charged should not control your ver- 
dict with respect to the other crime cmrged. 

It is your duty to consider all the evidence as to each count af 
the indictment, then return your verdict as to each count. 

Now, the Court has read and explained to you the offenses with 
which this defendant is charged, which is housebreaking on November 26, 
1958, and petty larceny. That is as far as you can go with that second 
count. 

It is your duty to consider all the evidence and return your 


verdict which may be, as to Count 1, guilty of housebreaking or not 
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guilty; as to Count 2, guilty of petty larceny or not guilty. As you know, 
your verdict must be unanimous. 

Counsel approach the Bench, please. 

(At the Bench:) 

THE COURT: Do the instructions appear to you to be fair, 
Mr. Montgomery ? 

MR. MONTGOMERY: Yes. I have no objections to your in- 

structions, your Honor. 

THE COURT: Very well. 

(End of Bench conference. ) 

THE COURT: In considering the instructions I have given you, 
you are to consider them in their entirety, that is, as a whole. 

You are not to pick out some particular instruction and accentu- 


ate that and overlook the others. 
* * 


| Filed September 23, 1959] 
On this 23rd day of September, 1959, came again the parties 


aforesaid, in manner as aforesaid, and the same jury as aforesaid in 
this cause, the trial of which was respited yesterday; whereupon the 
alternate juror is discharged and the jury retire to consider their ver- 
dict; the Court orders food for the jury and attending marshals; there- 
upon the jury return into open Court and upon their oaths say that they 
find the defendant, King S. Shepherd, Guilty of Housebreaking as 
charged in Count One, and Guilty of Petit Larceny under Count Two; 
whereupon the jury are polied and each and every member thereof 
states upon his individual oath that he finds the defendant Guilty of 
Housebreaking and Petit Larceny; thereupon the jury are discharged. 
The case is referred to the Probation Officer of the Court and 
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the defendant is remanded to the District of Columbia Jail. 
By direction of 


Joseph R. Jackson 
Presiding Judge 
Criminal Court #2 


HARRY M. HULL, Clerk 


By 
United States Attorney Deputy Clerk 


By Joel Blackwell 
Asst. U.S. Attorney 


OK K 


Present: 


| Filed October 30, 1959] 
NOTICE OF APPEAL 
Name and address of appellant: King S. Shepherd, District Jail, 
Wash., D. C. 
Name and address of appellant's attorney: G. Thomas Montgomery, 
One Thousand Vermont Ave., N. W. 
Offense: 
Concise statement of judgment or order, giving date, and any 
sentence: Housebreaking - 2-6 years; Petty Larceny - 1 year concurrent 
Name of institution where now confined, if not on bail: District 
Jail, Wash., D.C. 
I, the above-named appellant, hereby appeal to the United 


States Court of Appeals for the District of Columbia Circuit from the 


above-stated judgment. 
Date: 10/30/59 


Appellant 


/s/ G. Thomas Montgomery 
Attorney for Appellant. 
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| Filed October 30, 1959] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 


I, King S. Shepherd, being first duly sworn according to law, 


depose and say that Iam the in the above-entitled cause, and, 


in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: 
1. That because of my poverty I am unable to 

pay the costs of said suit or action. 

That Iam unable to give security for the same. 

That I believe I am entitled to the redress I 

seek in said suit or action. 

That the nature of my cause of action is briefly 


stated as follows: 


/s/ King S. Shepherd 
| Jurat] 


Let the applicant proceed without 
prepayment of costs. For Appeal 


/s/ Joseph R. Jackson 
JUDGE 


| Filed November 2, 1959] 
JUDGMENT AND COMMITMENT 

On this 30th day of October, 1959, came the attorney for the 
government and the defendant appeared in person and by counsel, 
George T. Montgomery, Esquire. 

It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Housebreak- 
ing in count one, and Petit Larceny in count two and the court having 
asked the defendant whether he has anything to say why judgment should 
not be pronounced, and no sufficient cause to the contrary being shown 
or appearing to the Court, 
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It Is Adjudged that the defendant is guilty as charged and con- 
victed. 
It Is Adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of Two (2) years to Six (6) years in count 


one; One (1) year on count two; said sentence by the counts to run 
concurrently. 

It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Joseph R. Jackson, 
United States District Judge. 
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QUESTION PRESENTED 
In the opinion of the appellee, the following question is 
presented : 
Where the Government produced an abundance of evi- 
dence proving appellant committed a housebreaking and a 
larceny, and where one or more of the jurors read a news- 


: paper article concerning remarks made by the Court below 
| to a different jury involving a different case and a different 


defendant, and where the Court at appellant’s request in- 


_terrogated the jury concerning the article and specially in- 


structed the jury that they were the sole judges of fact and 
the Court had no control over the jury once they received 
the case, and where the Court gave the jury a complete and 


comprehensive charge at the conclusion of the evidence, and 
‘where appellant expressed satisfaction with all of the 
Court’s instructions, and where appellant did not object or 


move for a mistrial on the basis of the newspaper article, 
was not appellant afforded a fair trial? 


Counterstatement of the Case 
Statutes Involved 


Argument: 


Appellant’s Failure To Object Or Move For A Mistrial Waived 
Any Claim Of Error.. In Any Event, Appellant Received 
A Fair Trial 


Conclusion 
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APPENDIX 


COUNTERSTATEMENT OF THE CASE 


On April 27, 1959, there was filed in the District ue 
a two-count indictment charging appellant with violation 
of Title 22, Section 1801, District of Columbia Code (house- 
breaking) and Title 22, Section 2201, District of Columbia 
Code (grand larceny). (J.A. 1.) One month later, on 
May 27, 1959, appellant withdrew his plea of not guilty 
and pleaded guilty to Count Two, grand larceny (J.A. 
1-2). On July 10, 1959, appellant withdrew his plea of 
guilty to Count Two and the plea of not guilty was |rein- 
stated to both counts of the indictment (Appellee’s Supp. 
App. A). Throughout these proceedings, appellant) was 
represented by retained counsel, who was permitted to 


(1) 
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withdraw from the case on August 28, 1959 (Fiat filed 
August 28, 1959). Counsel was appointed to represent 
appellant in the trial court on September 3, 1959. ? 

Trial by jury was had on September 22 and September 23, 
1959 (J.A. 2,15). At the conclusion of the evidence, Count 
Two was reduced from grand larceny to petit lareeny— 
Title 22, Section 2202, District of Columbia Code (J.A. 21). 
The jury found appellant guilty of housebreaking and petit 
larceny. On September 29, 1959, appellant filed a motion 
for a new trial (Appellee’s Supp. App. B). The motion was 
argued and denied on October 9, 1959 (Appellee’s Supp. 
App. C). By judgment and commitment filed November 
2, 1959 (J.A. 26-27), appellant was sentenced to imprison- 
ment for two (2) to six (6) years on Count One and one year 
on Count Two, said sentences by the counts to run con- 
currently (J.A. 27). 

On October 30, 1959, appellant was permitted by the 
District Court to proceed on appeal without prepayment of 
costs (J.A. 26). By order dated November 10, 1959, this 
Court appointed James Francis Reilly, Esq., to represent 
appellant on appeal. 


THE TRIAL 


Joseph W. Taylor testified the appellant was an ‘‘ac- 
quaintance’’? whom Taylor met on November 24, 1958, in 
an illegal drinking establishment (J.A. 3). Taylor and 
appellant departed from this establishment together and 
bought additional drinks at different places. At approxi- 
mately ‘‘four or five o’clock,”? Taylor told appellant he 
was going home, and appellant told Taylor he had ‘“‘no 
place to go.’’ Taylor suggested appellant go to Taylor’s 
apartment. (J.A. 3.) Appellant spent the remainder of 
the night in Taylor’s apartment (J.A. 3) and departed the 


On September 1, 1959, a fiat was filed appointing Joseph O. 
Francke, Esq., to represent appellant. On September 3, 1959, a fiat 
was filed vacating Mr. Francke’s appointment and appointing 
George T. Montgomery, Esq., to represent appellant in the trial 
court. 
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following morning (J.A. 4). At this time Taylor lived in 
Apartment 301, 600 D Street, Southwest (J.A. 2). | 

On the night of November 26 or early morning of Novem- 
ber 27, 1959, Taylor returned to his apartment to find miss- 
ing his television set, a clock-radio and two pairs of trousers 
(J.A. 4,5). He reported to police that someone had broken 
into his apartment (J.A.5). Taylor never authorized appel- 
lant to enter his apartment and carry away any of| the 
missing articles and did not give appellant a key to] the 
apartment (J.A. 5). | 

Arthur Walker, Jr., testified he sublet Apartment 301 at 
600 D Street, Southwest, to Taylor. He did not know) ap- 
pellant and had never given appellant permission to enter 
the apartment. (J.A. 7.) 

James William Pugh lived in and was caretaker of! the 
apartment building at 600 D Street, Southwest, on Novem- 
ber 26, 1958. About 10:30 p.m. that night he heard a! nbise 
in the hall and saw two men “‘carrying a television down 
the stairway in an awful hurry.’’ The men put the men|put 
the television set into a taxicab, ‘‘Tan Top Number 139.”’ 
Pugh did not obtain a very good look at the two men. (J A, 
7.) 

Thurman Payton was a part-time taxicab driver who, on 
November 26, 1958, was hailed by two men at Seventh and 
D Streets, Southwest. One of the men asked whether |the 
trunk of Payton’s cab would hold a television set and Pay- 
ton replied that it would. The two men entered the cab 
and rode to Sixth and D Streets, Southwest. ‘‘There the 
two gentlemen got out of my cab, went into this building, 
brought out a television and small radio and put it in the 
trunk of my eab.’’ (J.A. 8.) Payton then drove the men 
to 625 Morris Place, Northeast. Payton identified appel- 
lant as one of the two men involved in the activity he de- 
seribed. (J.A. 9.) | 

On April 9, 1959, Payton picked out appellant from a line- 
up. There were five to seven men in the lineup. (J.A. 10.) 

Appellant testified he had met Taylor two or three weeks 
prior to the incident and Taylor had invited him to the 
apartment. He said Taylor told him he (Taylor) wag a 
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pervert (J.A. 10), and would pay appellant for going to 
the apartment (J.A. 11). Appellant said he had been to 
Taylor’s apartment ‘‘several times’’ and Taylor had given 
him a key to the apartment (J.A. 11). 

He further testified Taylor gave him the television set, 
saying it was not in very good condition. Several days 
later appellant decided to have the set repaired and went 
to the apartment and took the set. He transported it by 
taxicab to his mother’s home at 625 Morris Place. (J.A. 
11.) Appellant admitted taking the set (J.A. 11) and said 
he still had it at the time of trial. Appellant said he gained 
entrance to the apartment by using the key given him by 
Taylor (J.A. 12)? 

On cross-examination, appellant verified the testimony 
of the taxicab driver that two men were transported to the 
Morris Place address after the television set was placed 
in the trunk of the cab (J.A. 13). Appellant admitted be- 
ing the same King Solomon Shepherd convicted of house- 
breaking in 1947, convicted of unlawful entry in 1949 and 
convicted of housebreaking in 1952 (J.A. 15). 


When the trial resumed September 23, 1959, appellant’s 
trial counsel approached the bench and requested the Court 
“interrogate the Jurors at the present time as to whether 
they read the article on the front page of the ‘Washington 
Post’ ”’ (J.A. 15).3 He also requested the Court to advise 


? Appellant testified a man named “Jackson” was to repair the 
television set and that. “Jackson” went with him to Taylor’s apart- 
ment to get the set (J.A. 11). 

* The article which appeared in The Washington Post of Septem- 
ber 23, 1959, bore the following headline: “Judge Jackson Repri- 
mands Jurors for Acquitting Defendant in Robbery”. Above this 
headline was an overline: “Excuses Panel From Further Duty”. 
The text of the article follows: 


“By James Clayton 

“Staff Reporter 

“Judge Joseph R. Jackson reprimanded a District Court jury 
yesterday and excused its members from further duty after it 
had acquitted a defendant in a robbery trial. 

“Jackson told the jury’s 12 members that he disagreed with 
their verdict. It was not an intelligent decision on the facts 
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the jury that the Judge ‘‘cannot direct the deliberations 
of a jury once the case has been given, to them, cannot |tell 
them to go one way or the other or admonish them”? (J.A. 
16). The Court interrogated and instructed the jury in’ ac- 
cordance with counsel’s requests (J.A. 16). 

Final arguments and the Court’s charge followed this 
incident. Thereafter the jury found defendant guilty of 
housebreaking and petit larceny (J.A. 24). 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 1801, pro- 
vides: 


‘“‘Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, any 


in the case, he said in open court, and the jury members had 
shown bad judgment by rendering it. 

“Then he excused the jury which had served 22 of the 30 
days for which it was assigned to his court. Several jurors 
expressed amazement and shock at the judge’s comments. 

“Long-time observers of the courts here could recall few 
instances in recent years when a judge has discharged a jury 
after a decision. The practice was fairly common a number 
of years ago, these observers said. | 

“Jackson, a retired judge of the Court of Customs and 
Patent Appeals, has been sitting as a visiting judge here for 
about two years. He has handled criminal cases almost 
exclusively. 

“He made the comments in a case involving Phillip! A. 
Glover, 27, listed at 47 Q St. N.W. Glover was one of three 
men charged last April with snatching a briefcase containing 
$16,000 from Richard L. Sterling, director of the a 
Vocational School. 

“The evidence against Glover was supplied by Thomas] L. 
Payne, 23, who pleaded guilty to the robbery and is serving a 
4 to 12-year prison term. Payne said that Glover planned 
the robbery. 

“Under questioning by his attorney, A. Lillian C. Kennedy, 
Glover testified that he was at home when the robbery pc- 
curred. Police officers told the jury that he had previously 
told them that he was out looking for his wife at that time. 

“A third man indicted in the robbery, Bernard F. Fowler, 
25, listed at 744 6th st. se., pleaded guilty on Monday. He 
has not yet been sentenced.” 
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dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room whether at 
the time occupied or not, or any steamboat, canal boat, 
vessel, or other watercraft, or railroad car, or any 
yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or 
connected with the same, or to commit any criminal 
offense, shall be imprisoned for not more than fifteen 
years.’’ 


Title 22, District of Columbia Code, Section 2202 (1951 
Ed., Supp. VIII), provides: 


‘Whoever shall feloniously take and carry away 
any property of value of less than $100, including 
things savoring of the realty, shall be fined not more 
than $200 or be imprisoned for not more than one 
year, or both. And in all convictions for lareeny, 
either grand or petit, the trial justice may, in his 


sound discretion, order restitution to be made of the 
value of the money or property shown to have been 
stolen by the defendant and made way with or other- 
wise disposed of and not recovered.”’ 


SUMMARY OF ARGUMENT 


Appellant’s failure to object or move for a mistrial 
would appear to constitute a waiver of any point he raises 
concerning a newspaper article—not pertaining to him 
or his trial—which he contends was prejudicial to him. 
He asked for and received special instructions directing 
the jury that they are the sole judges of fact and cannot 
be controlled by the Court once they reccive the case. The 
Court below so instructed the jury on several occasions 
and appellant expressed satisfaction with the instructions, 
Appellant sought to preserve the point by moving for a 
new trial on the basis of the newspaper article. Denial of 
such a motion, however, ordinarily is not assignable as 
error on appeal. 


~ 
( 


Assuming, arguendo, this Court reviews the conviction 
under Rule 52(b), F.R.Cr.P., the appellant was) not 
prejudiced by the newspaper article. The record is\ not 
clear as to how many of appellant’s jurors read the ¢hal- 
lenged report of another trial involving another defend- 
and and another jury, but it is clear some of the jurors 
apparently read the article. 

The most appellant contends is that his jury ‘‘might’’ 
have been influenced by the press report. This is nothing 
more than an unfounded speculation that the jurors |bla- 
tantly disregarded the Court’s instructions. There is no 
similarity between the instant case and the usual situa- 
tion of this type, where a jury receives through the press 
prejudicial and legally inadmissible information concern- 
ing the defendant. 

Carrying appellant’s argument to its logical and most 
unlikely extreme, i.c., the jury was prejudiced by! the 
article and completely ignored the Court’s instructions, 
there still remains no indieation whatever appellant |was 
prejudiced. His jury had no possible way of knowing the 
Court’s feelings on the instant case merely by reading the 
particular newspaper article. All the jury then would 
know is that the Court disagreed with the other jury|and 
thought it had shown bad judement. It does not follow 
appellant’s jury found him guilty because of any undue 
influence by the Court below. As a factual matter, appel- 
lant’s jury could not know of the Court’s belief that they 
had exercised good or bad judgment until after his con- 
viction, and then only if the Court manifests his personal 
feelings. Such was not the case here. | 


ARGUMENT 


Appellant’s Failure to Object or Move for a Mistrial Waived 
Any Claim of Error. In Any Event, Appellant Received a 
Fair Trial. 


Appellant contends he was prejudiced by a newspaper 
report of an action by the Trial Court in a different case 
involving a different defendant and a different jury. | He 


4See Note 3, supra, for text of the newspaper article. 
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argues the press report was prejudicial to him despite the 
Court’s instructions to the jury correcting any possible 
misinterpretations in their minds, despite the lack of ob- 
jection or motion for a mistrial and despite his trial coun- 
sel’s expression of satisfaction that the instructions re- 
quested protected appellant. 

It would appear appellant waived any right to have the 
matter reviewed on appeal by his failure to object or move 
for a mistrial. Beasley v. United States, 94 U.S.App.D.C. 
406, 218 F.2d 336 (1954), cert. denied, 349 U.S. 907; 
Wheeler v. United States, 93 U.S.App.D.C. 159, 211 F.2d 
19 (1953) ; United States v. Kanton, 264 F.2d 588 (7th Cir. 
1959). The Court instructed the jury on the matter (J.A. 
16) in accordance with a request by appellant. Trial 
counsel said the Court’s statement to the jury was ‘‘satis- 
factory (J.A. 16).’’ Nor did appellant object to the Court’s 
total charge at the conclusion of the trial (J.A. 24), thus 
supporting the deduction the point was waived. Rule 30, 
F.R.Cr.P.; Walker v. United States, 96 U.S.App.D.C. 148, 
223 F.2d 613 (1955) ; Villaroman v. United States, 87 US. 
App.D.C. 240, 184 F.2d 261 (1950). 

The issue was raised on a motion for a new trial (Ap- 
pellee’s Supp. App. B) but was rejected by the Court 
below when the motion was denied. A motion for a new 
trial is addressed to the sound diserction of the court and 
a judgment will not be reversed for error in denying such 
a motion except where clear and manifest abuse of judicial 
discretion has been exercised. Burnett v. United States, 
82 U.S.App.D.C. 360, 164 F.2d 103 (1947). A motion for a 
new trial is not ordinarily assignable as error on appeal. 
Hamilton v. United States, 78 U.S.App.D.C. 316, 140 F.2d 
679 (1944); Beard v. United States, 65 App.D.C. 231, 82 
F.2d 837 (1936), cert. denied, 298 U.S. 655. 

Assuming, arguendo, this Court should review the mat- 
ter under Rule 52(b), F.R.Cr.P., it is submitted appellant 
was not prejudiced by the Trial Court’s action and the 
conviction should not be disturbed. 

Although there are many court decisions on whether a 
particular defendant has been prejudiced by what appears 
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in the daily press concerning his trial, such decisions are 
of value in the instant case only so far as they lay down 
general principles of law. It is clear each case must be 
decided upon its special facts. Marshall v. United States, 
360 U.S. 310 (1959). 

The record in the instant case discloses that the Court 
below was approached by appellant’s trial counsel ithe 
morning the article involved appeared in The Washington 
Post. In a bench conference, counsel requested the Court 
(J.A. 15-16): | 


‘To advise the jury that the Judge and the Court 
cannot direct the deliberations of a jury once the case 
has been given to them, cannot tell them to go one way 
or the other or admonish them.’’ | 


The Court agreed to give the jury such an instruction and 
to interrogate the jurors on the newspaper article. The 
Court addressed the jury (J.A. 16) :° 


‘Ladies and gentlemen of the jury: 


‘‘How many of you read this morning’s ‘Post’ Put 
up your hands. | 
‘‘I suppose you read the first page. I want to as- 
sure you of this: 
“Onee this case has been submitted to you it! is 
none of the Court’s business. | 
‘‘The Court cannot guide you in your deliberation 
nor can it have any part in the way you bring in a 
verdict. So if you have any impression that it) is 
otherwise dismiss it from your minds. 
‘It is just something that happened there that ordi- 
narily doesn’t happen but I have no power over you. 


* The record does not indicate whether any of the jurors had réad 
that morning’s edition of The Washington Post. In view of the 
Court's statement, however, it is assumed some of the jurors had 
read the newspaper and had so indicated in response to the Court's 
question. It does not necessarily follow they read the article com- 
plained of. The Court gave his instruction to the jury on the 


assumption they had read the article. 
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The Court has no power over you once the case is sub- 
mitted to you. That is your business then. You are 
an arm of the court. 

“You are an important element of the court and the 
finding of fact is yours. 

‘Now please remember that. And I also want you 
to remember this: While you are the sole judges of 
the facts, as they appear before you during the trial, 
nevertheless, that cannot be divoreed from the Court’s 
instructions. 

‘‘And in making up your mind as to what the facts 
are it must be within the type of law that the Court 
gives you. It isn’t just a question of fact. It is a 
question of fact in accordance with the law that is 
given to you by the Court. 

‘‘Now, please remember that.’’ 


The Court then asked appellant’s trial counsel whether 
the instruction satisfied him. Counsel replied (J.A. 16): 
‘*That is satisfactory, your Honor.’ In his charge to the 
jury at the conclusion of final arguments, the Trial Court 


instructed (J.A. 17, 20, 21, 23): 


“It is the function and the duty of the jury to de- 
termine the issues of fact. It is the duty of the Court 
to instruct you as to the principles of law governing 
the case. . . 

‘‘On the other hand, you are the sole judges of the 
facts and you must determine the facts for yourselves 
solely upon the evidence presented at trial. 


* * * * * 


‘You should not let sympathy or prejudice enter 
into your deliberations or enter into your verdict. 
Bear in mind, you are a fact-finding body. You are 
judges of the facts. Impartiality is expected of you 
just as it is of me. 

‘“‘Every defendant is entitled to a fair and im- 
partial trial uninfluenced by passion, prejudice, or 
any other emotion. 
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“Tt is up to you, the jury, whether you want to ac- 
cept or reject his (defendant’s) theory and conten- 
tion of the case.’’ 


* * * * « | 


“‘It is your duty to consider all the evidence and re- 
turn your verict.. .’’ 


| 

The Court also gave the jury a complete instruction on 
reasonable doubt (J.A. 18). 

At the conclusion of the charge to the jury, appellants 
trial counsel was asked by the Court at a bench conferenke 
whether the instructions appeared to him to be fair. Coun- 
seld replied: ‘‘Yes. I have no objections to your instruc- 
tions, your Honor.’’ (J.A. 24.) 

Despite counsel’s acceptance of the Court’s instructions 
to the jury, both in regard to the newspaper article and 
the basic charge, appellant now argues the jury “might 
have been influenced, swayed, or even controlled’? by the 
newspaper report of the Judge’s action in a different case 
(Arg. Br. 8, emphasis added). | 

Not only does appellant’s argument in itself suggest 
the remoteness of prejudice, but it is based on mere con- 
jecture. Assuming, arguendo, several jurors read the 
articles in question and were influenced by it, there is 
nothing whatever to raise the inference, or even cause 
speculation, that appellant was prejudiced because the 
Court fully explained the situation and instructed the jury 
in the strongest possible language that the jurors, alon| 
judged the facts. 

In Delli Paoli v. United States, 352 U.S. 232, 242 (1957 
the Supreme Court stated: 


“It is a basie premise of our jury system that tl 
court states the law to the jury and that the jury 
applies that law to the facts as the jury finds them. 
Unless we proceed on the basis that the jury will fal- 
low the court’s instructions where those instructions 
are clear and the circumstances are such that the jury 
can reasonably be expected to follow them, the jury 
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system makes little sense. Based on faith that the 
jury will endeavor to follow the court’s instructions, 
our jury trial has produced one of the most valuable 
and practical mechanisms in human experience for 
dispensing substantial justice.’’ (Emphasis added). 


For the jury system to remain virile it is obvious that all 
courts must have faith in the integrity of jurors. As this 
Court said in May v. United States, 84 U.S.App.D.C. 233, 
249, 175 F.2d 994 (1949): 


‘“‘To impeach the integrity of a jury is a serious 
matter. It should be done only when compelling 
seriousness require it.’? 


It should be observed the instant case is not one where the 
Court failed to admonish the jury against reading news- 
paper articles about the trial. Carter v. United States, 
102 U.S.App.D.C. 227, 252 F.2d 608 (1957); Coppedge v. 
United States, U.S.App.D.C. , 272 F.2d 504, de- 
cided June 23, 1959. 

Appellant relies heavily on Coppedge, although he con- 
cedes—as he must—the critical distinction that the pub- 
lished reports dealt with in Coppedge concerned that par- 
ticular case (Arg. Br. 6). Appellant seeks to buttress his 
position by citing Marshall v. United States, supra. Again 
there is the same basic distinction. The newspaper articles 
dealt with that particular case and none other. This obvi- 
ously is a far ery from the instant situation. The sole 
connection between the incident reported in the press and 
appellant’s case is the judge. 

In Coppedge, this Court recited in detail the damage 
done to the accused because the published accounts of his 
trial made available to the jury information which was in- 
admissible as evidence at trial. This availability was 
made possible by the trial judge in his failure to admorish 
the Coppedge jury against reading newspaper articles 
pertaining to the trial. The instant case is in no way 
akin to Coppedge. Appellant’s jury did not receive in- 
formation via the public press which information would 
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have been inadmissible at trial. The most appellant 
able to contend is that his jury ‘‘might’’ have been 


fluenced by the article. In Holt v. United States, 218 U'S. 


245, 251 (1910), Mr. Justice Holmes observed: 


73 


raption is to raise a presumption that they exist, 


. If the mere opportunity for prejudice or cor- 


is 
n- 


it 


will be hard to maintain a jury trial under the condi- 


tions of the present day.”’ 


This Court quoted the Holt case in Welch v. United States 
77 U.S.App.D.C. 317, 319, 135 F.2d 465 (1943), cert. 


denied, 319 U.S. 769, adding: | 


‘Unless the jurors were improperly influenced, or, 


at least, unless there is reason to believe that th 


were subjected to improper influence by such articles, 


there is no oceasion for declaring a mistrial.’’ 


a Supreme Court reached the same conclusion in Opper 
. United States, 348 U.S. 84, 95 (1954). The issue was 


whether two defentiants should be tried together 


separately. The trial judge admonished the jury that the 
incriminating statements made by a particular witndss 
were not to be used against Opper. In ruling that this 


decision was within the discretion of the trial judge, t 
Supreme Court said: 


“To say that the jury might have been confus 
amounts to nothing more than an unfounded specu 
tion that the jurors disregarded clear instructions 
the court in arriving at their verdict. Our theory 


trial relies upon the ability of a jury to follow in- 


structions, There is nothing in this record to call fi 


reversal because of any confusion or injustice arising 


from the joint trial. The record contains substant 


evidence upon which the jury could find petitioner 


guilty.’ Id. at 95. (Emphasis added). 


Applying Mr. Justice Reed’s statement in Opper to t 
instant case: 


? 


ley 


ior 


he 


ed 
Q- 
of 
of 


or 


al 
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To say the jury might have been improperly influenced 
by what appeared in the public press amounts to nothing 
more than an unfounded speculation the jurors disre- 
garded clear instructions of the court. It follows that 
under this theory the jurors placed more faith in, and 
took guidance from, an isolated newspaper article rather 
than the Court, disobeying the Court’s positive instruc- 
tions and thereby violating their oaths as jurors. 

The Court repeatedly instructed the jury that they were 
the sole judges of the facts (J.A. 16, 17, 20, 23). These 
were positive instructions, i.e., you, the jury, judge the 
facts and not negative instructions, i.e, you, the jury, 
must disregard this information. A suggestion the jury 
was unable to follow such instructions runs counter to the 
doctrine in the Opper, Delli Paoli, Holt, May and Welch 
cases. 

Taking the particular newspaper article on its face, 
there is mentioned the Court’s statement to the other jury 
that its decision was not an intelligent one and the jury 
had shown bad judgment. 

If it be assumed the jury read the article and felt bound 
by it despite the Court’s instructions to the contrary, the 
statements quoted referred to the bad judgment of the 
prior jury. The jury in appellant’s case had no way of 
knowing the Court’s feelings on the instant case. The jury 
did not know whether the Court believed appellant was 
innocent or guilty, whether the Court believed the Govern- 
ment proved its charges against him or failed in the proof. 
The jury could not know the Court’s feelings and therefore 
could not know whether in the mind of the Court a not 
guilty verdict was bad judgment any more than the jury 
could know the Court felt a guilty verdict was bad judg- 
ment. In other words, there is nothing in the newspaper 
report which could in any way be interpreted by appellant’s 
jury as indicating the Court’s feelings about appellant’s 
case. 

Appellant’s jury received complete and correct instrue- 
tions from the Court below. As this Court said in Walker 
v. United States, supra, at p. 151: 
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«The judge made it clear that the jury was ‘the 
sole judge of the facts,’ and on the basis of the whole 
charge, highly favorable in general to the appellant, jit 
cannot be said that the trial judge invaded the jury 
province.’’ 


Ss 


The record clearly reflects the complete fairness of appel- 
lant’s trial. 
CONCLUSION 

Wherefore, it is respectfully submitted the judgment 
the District Court be affirmed. 


Ouiver GascH, 
United States Attorney. 


Cart W. BELCHER, 
Mavrice R. Dun, 
Assistant United States Attorneys, 


SUPPLEMENTAL APPENDIX 


APPENDIX A 


Unitep States Districr Court FoR THE District oF 
CoLuMBIA 


Criminal No. 395-59 
Uxirep States, 
US. 
Kine S. SHEPHERD 
Criminal Docket 


* ” 


1959 Jul 10 Motion of Derexpaxt to withdraw Plea of! 
Guilty and to reinstate Pura of Nor Griury heard and 
Grantep: Defendant Remaxpep ro rie Distriet of Colun 
bia Jail; Attorney J. Leon Williams present, Morris, JJ. 


(Reporter-Romig) Cert, filed. 


* « 
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APPENDIX B 


Unrrep Srares Disrricr Court ror THE Districr or 
CotumBm 


Criminal No. 395-59 


Unrrep Srarzs, 
US. 
Kixe S. SHeprerp 


Morton ror a New Tru 


Comes now the Defendant by and through his Court ap- 
pointed Attorney; G. Thomas Montgomery, and moves this 
Honorable Court to set aside the conviction of the De- 
fendant, King S. Shepherd, and to grant the Defendant a 
new trial for the following reasons: 

1. The prosectution (sic) had entered all evidence at, the 
close of 22 September 1959, there remaining only the clos- 
ing arguments by the prosecution and the Court appointed 
attorney for the Defendant. These closing arguments were 
made at the opening of Court before J udge Jackson on the 
23rd of September, 1959. The newspaper, The Washing- 
ton Post, carried a news article on its front page of 23 
September, 1959 which stated in effect that J udge Jackson 
had dismissed the previous jury after it had reached a 
verdict of not guilty. The news article in the paper afore- 
mentioned was prejudicial to the rights of the Defendant 
in that the jurors sitting in this present case could not 
reach an impartial and just verdict after knowing that the 
previous jury had been dismissed when they had brought 
in a verdict of not guilty. 


s/ G. Tuomas Montcomery 
1000 Vermont Ave. N.W. ( sic) 
Attorney for Defendant. 


I hereby certify that I personally served a copy of the 
foregoing motion to the United States Attorney’f (sic) 
Office, United States District Court for the District of 
Columbia this 29th day of September, 1959. 


s/ G. THomas Montcomenry. 
(Fitep Szpr. 29, 1959) 
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APPENDIX C 


Unrrep States District Court ror rae District oF 
CoLUMBIA 


Criminal No. 395-59 


Unrrep States, 
vs. 


Kriynec 8S. SHEPHERD 


Charge Housebreaking & Larceny 


On this 9th day of October, 1959, came the attorney of the 
United States; the defendant in proper person, and by 
his attorney G. T. Montgomery, Esquire; whereupon the 
defendants (sic) motion for a new trial, coming on to be 
heard, after argument by counsel, is by the Court denied; 
and thereupon the motion for leave of court appointed 
counsel to withdraw, coming on to be heard, after argument 
by counsel, is by the oonte granted. 

The defendant is remanded to the District of Columbia 
Jail 


By Direction of 
JoserH R. Jackson, 
Presiding Judge, 
Criminal Court + 6 


Harry M. Hox, 
Clerk | 


By s/ Joun G. THomas, 
Deputy Clerk 


Present: 


United States Attorney. 


By Jorn, BuackwELL, 
Assistant United States Attorney. 


KE. WELLs, 
Official Reporter. 


(Frtep Octoser 9, 1959) 
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